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Trusts—donor’s residuary rights—donner et retenir ne vaut—trial of preliminary issue of 
validity of settlement to ensure does not offend maxim requires admission of evidence 
supporting and rebutting allegations of fact—undesirable to defer hearing of evidence until 
applicability of maxim to circumstances resolved 
 
  The plaintiff brought an action challenging a settlement made by her deceased husband. 
  She submitted that the settlement, of which the first defendant was the trustee, itself 
offended and had been operated in such a way that it offended against the maxim donner et 
retenir ne vaut, and obtained an interim injunction to restrain the making of any payment 
under the settlement. The Royal Court (Tomes, Deputy Bailiff) then ruled that the question 
whether the settlement was invalid as offending against the maxim could be tried as a 
preliminary issue. The proceedings are noted at 1985-86 JLR N–5. 
  In the trial of the preliminary issue which then followed, the plaintiff sought to give 
evidence to establish that the settlement was a sham, in that the settlor continued to treat 
the assets in the trust fund as his own and the trustee as if it were his agent or nominee, 
thereby offending against the maxim. She contended that both the submissions in the 
earlier proceedings and the earlier ruling itself envisaged that all legal and factual matters 
relating to the applicability of the maxim would be dealt with at the same time. The fifth 
defendant submitted in support that it was necessary to hear evidence at this stage, since 
the allegations of the settlor’s impropriety had not been struck out of the plaintiff’s 
representation and they could not be determined without evidence. 
  Certain of the third defendants, however, proposed that the court should treat the 
preliminary issue exclusively as an issue of law, namely, whether the maxim was capable 
of applying at all to the settlement and that the hearing of evidence should be deferred to a 
later date, especially as the court leaned against allowing the admission of extrinsic 
evidence to add to or explain the contents of a document. 
  Held, allowing the representation: 
  It was desirable that evidence as to whether or not the settlement was contrary to the 
maxim donner et retenir ne vaut should be adduced by both sides as soon as the 
preliminary issue was tried and not defer it until it had been determined as a matter of law 
whether the maxim was capable of applying to the case. It would be unusual to prevent a 
party from bringing evidence in support of his allegations of fact, unless it were rendered 
inadmissible by some rule of law and in the present case the authorities indicated that 
evidence should certainly be heard on the issue of validity where a settlement was in 
dispute. In addition, it was clearly intended by the previous Royal Court order that all 
matters relating to the maxim should be dealt with at a single hearing and it was clearly 
envisaged by all the parties that the decision would involve the determination of questions 



of mixed law and fact on which it was proper and necessary that evidence would be given 
(page 83, lines 2–6, page 83, lines 15–21). 
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     TOMES, DEPUTY BAILIFF: The court is going to give its 

30 decision with reasons on the question of the admission of 

 evidence. It is satisfied that issues of fact are raised by the 

 pleadings. 

     The word “sham” has no particular significance in Jersey and 

 the test is what the pleadings in reality contain. Paragraph 15 of 

35 the re-amended representation of the plaintiff includes the 

 following sentence: “In effect he (the settlor) treated the assets 

 comprised in the trust fund as his own and the first defendant as 

 though they were his mere agents or nominees.” That is 

 tantamount to pleading that the settlement is a sham. 

40     The defendants (other than the fifth defendant) chose to join 

 
issue with the plaintiff on matter of fact alleged in the 
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representation. The plaintiff remains in the “driving seat” of her 

 action. It is unusual to prevent a party from bringing evidence in 

 support of his or her allegations of fact. The weight to be given to 

 that evidence is, of course, a matter for the court, but any 

5 evidence relevant to the issues to be decided is admissible unless 

 made inadmissible by some other rule of law. We are not satisfied 

 that any rule of law renders evidence inadmissible in this case; it 

 is for the defendants to urge the court to give any particular 

 evidence very little weight or even to disregard it altogether. 

10     Mr. Le Cras conceded that in the end the question raised is a 

 simple one of the manner in which the court wishes to proceed. 

 His proposal, that the court should first consider, in isolation and 

 without evidence, whether the maxim donner et retenir ne vaut is 

 capable of applying at all to the settlement, is superficially an 

15 attractive one. But in the view of this court, the order of the court 

 of May 15th, 1986 that other matters should be adjourned 

 pending the determination by the court of whether the settlement 

 is valid or invalid for breach of the rule of Jersey law that donner 

 et retenir ne vaut intended that all matters relating to that maxim 

20 should be dealt with at a single hearing; that it was envisaged by 

 all the parties that evidence would be heard cannot be in doubt. 

 Mr. Bailhache, at that hearing, having referred to the claim that 

 the exercise (by the settlor) of dominion and control breached the 

 maxim, said: “That is a second limb of the plaintiff’s argument 

25 under donner et retenir which does require evidence. There will 

 possibly be evidence from the trustees.” He went on to say: 

     “It is fair to say that on this point, the allegations of fact are 



     either not admitted or denied, so they are in issue and they 

     will have to be proved. The proof therefore will take the 

30     form of evidence from the plaintiff, from such other 

     witnesses as she may call, from the bundle of documents, and 

     that is a large bundle, and presumably from Chase and any 

     other witnesses who may be called on this point.” 

     On that occasion Mr. Hamon led for the defendants and said 

35 that those who were with him (who included Mr. Wheeler and 

 Mr. Clapham) would “mop up” what he had left out. Mr. Hamon 

 said: “So it is not really a question of law. It is going to be a 

 question of mixed law and fact which anyway is going to go into 

 the question of the settlement itself.” He went on: 

40     “Now, when we get on to donner et retenir ne vaut, we are 

 
    going to have to examine in some detail the whole terms of 
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 the settlement. We are going to have to hear evidence from 

     the trustees, and so I say again, Sir, it is not a question of 

     pure law, a simple four-day hearing that my learned friend 

     would have us to believe; it is going to go on for a 

5     considerable time, we are going to have to consider a 

     considerable number of documents, and we may have to 

     hear evidence on those documents, particularly from the 

     trustees and maybe, on the question of the bank accounts, 

     from the defendants themselves.” 

10     Neither Mr. Wheeler nor Mr. Clapham, nor indeed Mr. 

 Labesse for whom Mr. Trott appears at this hearing, dissented 



 from that statement. The only explanation that we have received 

 is that the change of submission is the result of “mature 

 reflection.” The court prefers, on that question, the submissions 

15 of May 1986 to those of yesterday. 

     If, as a result of such mature reflection, there was such a change 

 of direction, then, as Mr. Birt rightly said, there should have been 

 an application to strike out para. 15 of the representation on the 

 ground that it gave rise to no reasonable cause of action. The 

20 court was impressed by the submissions of Mr. Birt. Paragraph 15 

 of the representation is before the court. It has not been struck 

 out, indeed, the defendants have joined issue upon it and the 

 court therefore has a duty to adjudicate upon it. The plaintiff is 

 entitled to a decision upon it and that issue is incapable of 

25 determination without evidence. 

     The court has considered the several authorities put before it. 

 Re Knights (Jersey) Ltd. (2), in which evidence was heard, and Re 

 Re G. Lawrence Ltd. (3), in which evidence was also heard (see 1963 

 J.J. at 342 and 344), make it clear that the court is prepared to 

30 look behind the form of a document and decide, in reality, the 

 substance of that document. That is what the plaintiff is asking 

 the court to do here. Of course, in both those cases, conduct 

 tantamount to fraud was alleged. Nevertheless, the court will 

 have to decide whether the settlement is mere form and cannot 

35 decide that issue without evidence of its real substance. 

     The case of Bexon v. Chichester (1) raised the very issue of 

 donner et retenir ne vaut. It was, however, a complex case with 

 many issues including claims for goods and money, alleged 



 wrongful termination of employment, allegations of mismanage- 

40 ment and claims for injunctions. Certainly, a number of witnesses, 

 we think a total of 16, were heard. Documentary evidence was 
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 received by the court. Only a formal judgment was issued and the 

 case is not fully reported. Mr. Clapham said that this case was of 

 no assistance to the court. But it does appear that evidence must 

 have been given as to the reasons underlying the agreement or 

5 deed of gift. Both Mr. Hedley George Luce, who had prior 

 instructions to prepare a will, and Mr. Philip Norman Richardson 

 who succeeded him and who recommended and prepared the 

 donation document, gave evidence and it is unlikely that Mr. 

 Richardson, at least, did not deal with the underlying reasons. 

10 What was in issue was the validity, rather than the construction of 

 the don. The court considers this case to be authority for allowing 

 evidence to be heard on the issue of validity. Certainly, it is not 

 authority for holding evidence to be inadmissible. 

     Mr. Hamon referred us to the case of In re Wardlaw-Milne (6), 

15 where the court said (1970 J.J. at 1542): “It is our opinion that the 

 law of this Island leans against the admission of extrinsic evidence 

 to add to or to explain the express contents of a will.” In that case 

 the court went on, nevertheless, to let in extrinsic evidence as to 

 the identity of a legatee. This court does not regard that case as 

20 authority for precluding evidence when the essential validity of a 

 settlement or donation is in dispute. 

     It is true that in Ex p. Viscount Wimborne (7), the then Deputy 

 Bailiff said (1983 J.J. at 33): “I content myself by saying that 



 whether or not a trust or settlement of ‘meubles’ in Jersey 

25 infringes the maxim [donner et retenir ne vaut] is a matter of 

 construction depending on the individual document.” However, 

 the defendants themselves urged upon the court that everything 

 contained in that judgment on the subject of donner et retenir ne 

 vaut was obiter and that there was no adversarial argument. It 

30 appears to this court that the defendants cannot seek to rely on 

 the judgment in Wimborne to exclude evidence in the present 

 case, whilst rejecting its other findings on the maxim as obiter. 

     It appears to this court that the majority of the other 

 authorities cited, e.g. Snook v. London & W. Riding Invs. Ltd. 

35 (5) and Domat, Pesnelle, Pothier, Bérault, Dalloz and Le Geyt, 

 go to the root of the issues that the court is to decide and would 

 be relevant only if the court had accepted the arguments of the 

 defendants that the plaintiff’s pleadings are defective. In Sayers v. 

 Briggs & Co. (Jersey) Ltd. (4) the court said that it would not 

40 insist on the niceties of pleading, unless failure to do so would 

 take the other party by surprise or deprive him of a defence. The 
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 court is satisfied that here there is no element of surprise or 

 deprivation of a defence since the issues have been recognised 

 and answered in the pleadings. 

     For all the reasons that the court has given, we grant leave to 

5 the plaintiff to adduce evidence and, of course, it follows that the 

 defendants shall have equal rights to do so. 

  
Ruling accordingly. 

 
 


