ROYAL CT.  ABDEL RAHMAN V. CHASE BANK 1987-88 JLR 81
[1987-88 JLR 81]

(source: Jersey Legal Information Board - © JLIB22007)
Abdel Rahman. Chase Bank (C.l.) Trust Company Limited and ather

RoyAL COURT (Tomes, Deputy Bailiff and Jurats Lucas and Le tBigar): March 10th,
1987

Trusts—donor’s residuary rights—donner et reteeirvaut—itrial of preliminary issue of
validity of settlement to ensure does not offendkimarequires admission of evidence
supporting and rebutting allegations of fact—unigse to defer hearing of evidence until
applicability of maxim to circumstances resolved

The plaintiff brought an action challenging alsebtent made by her deceased husband.

She submitted that the settlement, of which ir& tlefendant was the trustee, itself
offended and had been operated in such a wayttb#iended against the maxidonner et
retenir ne vautand obtained an interim injunction to restraia thaking of any payment
under the settlement. The Royal Court (Tomes, BeBatliff) then ruled that the question
whether the settlement was invalid as offendingiregahe maxim could be tried as a
preliminary issue. The proceedings are notelb86-86 JLRN-5.

In the trial of the preliminary issue which thésilowed, the plaintiff sought to give
evidence to establish that the settlement was @ simthat the settlor continued to treat
the assets in the trust fund as his own and thsteeuas if it were his agent or nominee,
thereby offending against the maxim. She contentiatl both the submissions in the
earlier proceedings and the earlier ruling itseNisaged that all legal and factual matters
relating to the applicability of the maxim would Healt with at the same time. The fifth
defendant submitted in support that it was necgdsahear evidence at this stage, since
the allegations of the settlor’s impropriety hadt m@en struck out of the plaintiff's
representation and they could not be determindaowitevidence.

Certain of the third defendants, however, progo#ieat the court should treat the
preliminary issue exclusively as an issue of lammely, whether the maxim was capable
of applying at all to the settlement and that tearing of evidence should be deferred to a
later date, especially as the court leaned agaihewing the admission of extrinsic
evidence to add to or explain the contents of aichsnt.

Held, allowing the representation:

It was desirable that evidence as to whetherobrtime settlement was contrary to the
maxim donner et retenir ne vaushould be adduced by both sides as soon as the
preliminary issue was tried and not defer it uittilad been determined as a matter of law
whether the maxim was capable of applying to tteecld would be unusual to prevent a
party from bringing evidence in support of his gd#ons of fact, unless it were rendered
inadmissible by some rule of law and in the pres=se the authorities indicated that
evidence should certainly be heard on the issugabflity where a settlement was in
dispute. In addition, it was clearly intended by threvious Royal Court order that all
matters relating to the maxim should be dealt witla single hearing and it was clearly
envisaged by all the parties that the decision dawolve the determination of questions




of mixed law and fact on which it was proper andessary that evidence would be given
(page 83, lines 2-®age 83, lines 15-21
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TOMES, DEPUTY BAILIFF: The court is going to give its

30 decision with reasons on the question of the adomssf

evidence. It is satisfied that issues of fact arged by the
pleadings.
The word “sham” has no particular significamtdersey and

the test is what the pleadings in reality contRaragraph 15 of
35 the re-amended representation of the plaintiffudek the

following sentence: “In effect he (the settlor)ated the assets
comprised in the trust fund as his own and the fiefendant as
though they were his mere agents or nominees.” ifhat

tantamount to pleading that the settlement is ensha

40 The defendants (other than the fifth defendembse to join
issue with the plaintiff on matter of fact allegedhe
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representation. The plaintiff remains in the “dniyiseat” of her

action. It is unusual to prevent a party from bimggevidence in
support of his or her allegations of fact. The vaeitp be given to

that evidence is, of course, a matter for the ¢duut any
5 evidence relevant to the issues to be decidednmssatle unless

made inadmissible by some other rule of law. Wenatesatisfied
that any rule of law renders evidence inadmissibllis case; it
is for the defendants to urge the court to give @aryicular

evidence very little weight or even to disregardlibgether.
10 Mr. Le Cras conceded that in the end the qorestiised is a

simple one of the manner in which the court widlogsroceed.
His proposal, that the court should first consideisolation and
without evidence, whether the maxdanner et retenir ne vaus

capable of applying at all to the settlement, gesficially an
15 attractive one. But in the view of this court, tirder of the court
of May 15th, 1986 that other matters should bewadied

pending the determination by the court of whetherdettlement
is valid or invalid for breach of the rule of Jersaw thatdonner

et retenir ne vauintended that all matters relating to that maxim
20 should be dealt with at a single hearing; thataswnvisaged by

all the parties that evidence would be heard cabaat doubt.
Mr. Bailhache, at that hearing, having referrethi claim that
the exercise (by the settlor) of dominion and aartreached the

maxim, said: “That is a second limb of the plaifgibrgument
25 underdonner et reteniwhich does require evidence. There will

possibly be evidence from the trustees.” He werntbaay:

“It is fair to say that on this point, the gjiions of fact are



either not admitted or denied, so they arssueé and they

will have to be proved. The proof thereforel teke the
30 form of evidence from the plaintiff, from suother

witnesses as she may call, from the bundleofichents, and
that is a large bundle, and presumably froms€laand any
other witnesses who may be called on this goint

On that occasion Mr. Hamon led for the defetsland said
35 that those who were with him (who included Mr. Wieeand

Mr. Clapham) would “mop up” what he had left outr.Mlamon
said: “So it is not really a question of law. Itgsing to be a
guestion of mixed law and fact which anyway is gaio go into

the question of the settlement itself.” He went on:

40 “Now, when we get on tdonner et retenir ne vauive are
going to have to examine in some detail thelevkerms of
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the settlement. We are going to have to hear aggléom

the trustees, and so | say again, Sir, it tsarguestion of
pure law, a simple four-day hearing that myred friend

would have us to believe; it is going to gofona

5 considerable time, we are going to have toidena
considerable number of documents, and we mag toa
hear evidence on those documents, particuianhy the
trustees and maybe, on the question of the haodunts,
from the defendants themselves.”

10 Neither Mr. Wheeler nor Mr. Clapham, nor indé&d

Labesse for whom Mr. Trott appears at this headiggented



from that statement. The only explanation that aeehreceived
is that the change of submission is the resultwdture

reflection.” The court prefers, on that questidrg submissions
15 of May 1986 to those of yesterday.

If, as a result of such mature reflection, ¢heas such a change
of direction, then, as Mr. Birt rightly said, theskould have been
an application to strike out para. 15 of the repnéstion on the

ground that it gave rise to no reasonable causetain. The
20 court was impressed by the submissions of Mr. Biaragraph 15

of the representation is before the court. It hatdoeen struck
out, indeed, the defendants have joined issue o the
court therefore has a duty to adjudicate uponhe plaintiff is

entitled to a decision upon it and that issue ¢sypable of
25 determination without evidence.

The court has considered the several autheptig before it.

Re Knights (Jersey) Lt@?2), in which evidence was heard, dRel

Re G. Lawrence Ltd3), in which evidence was also heard (5863

J.J. at 342 and 3%4make it clear that the court is prepared to

30 look behind the form of a document and decidegality, the
substance of that document. That is what the pifisitasking

the court to do here. Of course, in both thosessasmduct
tantamount to fraud was alleged. Nevertheless;abet will

have to decide whether the settlement is mere &rmihcannot
35 decide that issue without evidence of its real &uirs.

The case dBexonv. Chichester(1) raised the very issue of
donner et retenir ne vault was, however, a complex case with

many issues including claims for goods and moniésged



wrongful termination of employment, allegationshemanage-

40 ment and claims for injunctions. Certainly, a numifewitnesses,
we think a total of 16, were heard. Documentarglence was
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received by the court. Only a formal judgment wezsied and the

case is not fully reported. Mr. Clapham said th& tase was of
no assistance to the court. But it does appeaethdénce must

have been given as to the reasons underlying tlee@mgnt or
5 deed of gift. Both Mr. Hedley George Luce, who Ipaidr

instructions to prepare a will, and Mr. Philip N@mRichardson
who succeeded him and who recommended and pretrered
donationdocument, gave evidence and it is unlikely that Mr

Richardson, at least, did not deal with the undeglyeasons.
10 What was in issue was the validity, rather thancibrestruction of

thedon The court considers this case to be authoritaliomwing
evidence to be heard on the issue of validity. &elst, it is not
authority for holding evidence to be inadmissible.

Mr. Hamon referred us to the casdrofe Wardlaw-Milne(6),

15 where the court said 970 J.J. at 1542"It is our opinion that the

law of this Island leans against the admissiomxtriirgsic evidence
to add to or to explain the express contents oilld ¥ that case
the court went on, nevertheless, to let in extdmesiidence as to

the identity of a legatee. This court does not reédfaat case as
20 authority for precluding evidence when the essenéikdity of a

settlement odonationis in dispute.

It is true that irfEx p. Viscount Wimborn@), the then Deputy

Bailiff said (1983 J.J. at 33"l content myself by saying that



whether or not a trust or settlement of ‘meublasiérsey
25 infringes the maximdonner et retenir ne valis a matter of

construction depending on the individual documedbivever,
the defendants themselves urged upon the couréveaything
contained in that judgment on the subjecatiofiner et retenir ne

vautwasobiter and that there was no adversarial argument. It
30 appears to this court that the defendants canedttserely on

the judgment iWimborneto exclude evidence in the present
case, whilst rejecting its other findings on theximmaasobiter.
It appears to this court that the majoritylcd bther

authorities citede.g. Snook. London & W. Riding Invs. Ltd.
35 (5) andDomat, Pesnelle, Pothier, Bérault, DallandLe Geyt

go to the root of the issues that the court isemiadke and would
be relevant only if the court had accepted theragnis of the
defendants that the plaintiff's pleadings are difecIn Sayersv.

Briggs & Co. (Jersey) Ltd4) the court said that it would not

40 insist on the niceties of pleading, unless failareo so would

take the other party by surprise or deprive hima defence. The
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court is satisfied that here there is no elemesugbrise or

deprivation of a defence since the issues have teeegnised
and answered in the pleadings.

For all the reasons that the court has givengrant leave to
5 the plaintiff to adduce evidence and, of coursilibws that the

defendants shall have equal rights to do so.

Ruling accordingly.



