Malta

Trusts and Trustees Act 1989
(as amended, 2004)

To make provision with respect to Trusts and tosple for matters ancillary or incidental thereto.
30th June, 1989

ACT XXXV of 1988, as amended by Acts XIV of 1989X>f 1994 and XIll of 2004 (see transitory
provision at end of Chapter).

Short title. 1. The short title of this Act is the Trusts and Taest Act.

Interpretation. 2. (1) In this Act, unless the context otherwise reegii

"the Act" means the Malta Financial Services Auitlyoct;

"approved jurisdiction” means a jurisdiction whitlas been approved by the Authority for the
purposes of this Act;

"approved person” means a person of good reputgii@msessing experience and qualifications in
financial, fiduciary, accounting or legal serviasl approved by the Authority as being fit and prop

to carry out the duties of a trustee;

"the Authority" means the Malta Financial Serviéeghority;

"beneficiary” means a person entitled to benefilarna trust or in whose favour a discretion to
distribute property held in trust may be exercised;

"body of persons" means any company, fellowshigjetp or other association of persons, whether
vested with legal personality or not;

"breach of trust" has the meaning assigned to drhgle 4;

"charitable purpose” means any charitable and mihitapic purpose, and without prejudice to the
generality of the aforesaid, includes in particular

(a) the advancement of education, including phygidacation and sports;

(b) the advancement of religion;

(c) the advancement of health;

(d) social and community advancement;

(e) the advancement of culture, arts and natioealdye;

(f) the advancement of environmental protection iamatovement;

(g) the promotion of human rights, conflict res@uatand reconciliation;

but does not include a political purpose.

For the purposes of this definition "political poge" means the promotion of the interests of dipali
party or a political candidate, whether at locational or international level, or to seek or ompos
changes in the law or government policy or decisiexcept when such law or government policies or
decisions directly concern the achievement of thiale purposes;

"commercial transaction" means the following tramiems and any transactions connected or ancillary
thereto:

(a) securities offerings, whether to the publicfor private placement, portfolio management and
custody of investment instruments;

(b) the securitisation of assets;



(c) the grant of real or personal security intexestluding hypothecs, mortgages, privileges, pésdg
and guarantees;

(d) collective investment schemes;

(e) employee benefit or retirement schemes or genarents;

(f) syndicated loan agreements and other multiftwedanking facilities;

(9) insurance policies and the payment of procései®under;

(h) timeshare and multi-property structures, and

(i) such other commercial transactions as may begpibed in a Notice issued by the Minister;
"company” means a limited liability company dulyrfeed and registered under any law for the time
being in force in Malta, and includes a similar Yadrporate incorporated or registered abroad,;

"the Convention” means the Hague Convention oraweapplicable to trusts and on their recognition,
which was adopted by the Hague Conference on Rrin&trnational Law on the 20 October 1984, and
which came into force on the 1 January 1992 seinoait material parts in the Schedule;

"corporate trustee” means a trustee which is d [ggaon wherever incorporated;

"Court" means the Civil Court in its voluntary jsdiction unless otherwise indicated or unless the
context refers to any court seized of a matterhictvcase it is the court where the matter arises;
"foreign trust” means a trust the proper law of efthis not the law of Malta;

"Malta’s international commitments" means Maltasnonitments, responsibilities and obligations
arising out of membership of, or affiliation to, mationship with, any international, global ogienal
organisations or grouping of countries or out of araty, convention or other international agreetne
however called, whether bilateral or multilatetalywhich Malta is a party;

"Maltese trust" means a trust whose proper lawedaw of Malta;

"Minister" means the Minister responsible for fican

"operating in Malta" means the existence of anceffibranch, or other centre of professional or
commercial activities of a regular nature in Maltad does not include one or more unconnected and
sporadic acts;

"person” includes a body of persons;

"prescribed" means prescribed by regulations madernthis Act;

"property" means property of any kind or descriptizvhether movable or immovable, personal or real,
and wherever situated, and in relation to rightd emerests whether vested, contingent, voidable or
future;

“recognised investment exchange" shall have thesaganing assigned to it by the Financial Markets
Act;

“register” includes any kind of record;

“remuneration” means any compensation or rewardafbing as a trustee to be paid out of trust
property in accordance with the terms of trustothierwise, other than the reimbursement of expenses
of the trustee or the indemnification in favoutloé trustee for expenses, liabilities and othanda
"resident in Malta" shall mean, in case of an iidiral, a person whose habitual residence is in aMalt
and in case of a company, a company registeredcaitaiV

"settlor" means the person who makes the trustirmiddes a person who provides trust property or
makes a disposition on trust or to a trust;

"terms of a trust” means the written or oral teha trust, expressed or implied, and any othenger
made applicable by the proper law;

"trust" has the meaning described in article 3, iactides the trust property, the rights, powetsies,
interests, relationships and obligations undeustir

"trustee” in relation to property, means the persopersons holding or in whom the property is @dst
on terms of trust in accordance with the provisiohshis Act or is otherwise deemed to be a trustee
under this Act;



"trust instrument” means the instrument whereby ttiast is created and includes any instrument
varying the terms of the trust and also a unildtdealaration of trust;

"trust property" means the property for the timengéneld on trust;

"unilateral declaration of trust" has the meaniagigned to it by subsection of article 7(3);

"unit trust" means any trust established for theppse of, or having the effect, or providing, for
persons having funds available for investment lifses for the participation by them as beneficeari
under the trust, in any profits or income arisingni the acquisition, holding, management or disposa
of any property whatsoever, being a collective streent scheme as defined in the Investment
Services Act.

(2) Any reference in this Act to any law, or praeis thereof, shall be construed as a referenchab t
law or provision as from time to time in force, astthll include a reference to any enactment repaci
such law or provision, and to any subsidiary legish made thereunder.

(3) Words and expressions used in this Act witkenefice to any other law shall, so far as necessary
give effect to this Act and consistently with theyisions thereof, have the same meaning as they ha
in the law with reference to which they are usethanAct.

(4) In this Act and in any regulations made thedarnif there is any conflict between the Englisid a
Maltese text, the English text shall prevail.

TRUSTS
Meaning of trust. 3. (1) A trust exists where a person (called a tryshedds, as owner or has vested
in him property under an obligation to deal witlattlproperty for the benefit of persons (called the
beneficiaries), whether or not yet ascertainednaexistence, which is not for the benefit only loé t
trustee, or for a charitable purpose, or for boithsbenefit and purpose aforesaid.
(2) The trust property shall constitute a sepalatel owned by the trustee, distinct and separata fr
the personal property of the trustee and from gbheperty held by the trustee under any other trust
(3) The trust property is held by or in the nameuoder the control of the trustee who shall have fu
power as well as the duty for which he is accouetaio administer, employ or dispose of the trust
property in accordance with the terms of the teust any special duties imposed on the trustee py an
law applicable thereto, to sue and be sued in otspfethe trust and otherwise to act in all matters
concerning the trust.
(4) The holding of property under trusts shall hthefollowing legal effects:
(a) that personal creditors of the trustee shaleh® recourse against the trust property;
(b) that the trust property shall not form parttiogé trustee’s personal estate upon his insolvemcy o
bankruptcy; and
(c) that the trust property shall not form partieé matrimonial property of the trustee or his s@nor
part of the trustee’s estate upon his death.
(5) A trustee shall be entitled to appear or adtincapacity as trustee before any court, anymata
any person acting in an official capacity. Where thustee desires to register property, movable or
immovable, or documents of title to them, he shallentitled to do so in his capacity as trustem or
such other way that the existence of the trusisislased.
(6) Trusts create fiduciary obligations upon thestee in favour of the beneficiary of the trusteeT
settlor of trusts shall have no rights in relatiortrust property except as provided by this Act.
Breach of trust. 4. Any breach of duty imposed on a trustee by this @gdby the terms of the trust or
by the proper law of the trust, and any act or @eighn the part of the trustee which is not autieatior
excused by this Act, or the proper law of the tausthe terms of the trust, shall be and is by #&uds
defined a breach of trust.
Proper law of trusts. 5. (1) Subject to the provisions of this Act, a treisall be governed by its proper
law and shall be interpreted and be enforceablerdoly.



(2) The proper law of the trust shad be determinextcordance with this Act.

(3) The terms of a trust may provide for the prdper of the trust to be changed to the law of aeoth
jurisdiction.

Applicability of Convention. 5A. (1) The provisions of articles 1 to 12, 14, 15,(tt& first paragraph
only), 17, 18 and 22 (the first paragraph only}thef Convention as set out in the Schedule shak hav
the force of law in Malta.

(2) Those provisions shall, so far as applicabdeeheffect not only in relation to the trusts déxsant in
article 2 and 3 of the Convention but also in Felato any other trusts of property arising undes t
law of another country.

(3) In article 17 of the Convention, the referecea State includes a reference to any country or
territory (whether or not a party to the Convenjiaich has its own system of law.

(4) Article 22 of the Convention shall not be constl as affecting the law to be applied in relation
anything done or omitted before the coming inteéoof the Recognition of Trusts Act.

(5) Nothing in the Convention shall have any effestthe interpretation of the laws of Malta relgtin
to fiscal matters.

Validity and recognition of trusts. 6. (1) When the proper law of a trust is the law oflislas the
chosen applicable law of the trust or as determinedccordance with article 7 of the Convention,
notwithstanding the provisions of any other lave #alidity of the trust, its construction, its effe and
the administration of the trust shall be governgdHtis Act and other provisions of Maltese law on
trusts.

(2) When the proper law of a trust is a foreign lasvthe chosen applicable law of the trust or as
determined in accordance with article 7 of the @mrion, notwithstanding the provisions of any other
law, the validity of the trust, its constructions effects and the administration of the trust Ishal
governed by such foreign law and shall be recognesel given effect to in Malta in accordance with
the Convention and this Act.

(3) The administration of a trust may be reguldigé law different from the proper law of the trust

(4) Trusts created or recognised in accordance thithAct are not prohibited by articles 331, 767 t
761 and 1776 of the Civil Code.

(5) Article 586 of the Civil Code shall not affeanty term of a trust because it relates to the itdrere

of the settlor or because a disposition relatingrtaperty under trusts is to take effect afterdbath of
the settlor.

(6) Subject to the provisions of article 11 andcit21(7), when a commercial transaction inclutthes
appointment of a trustee to hold property undestsrun relation to such transaction, the trustishal
operate in accordance with the express terms dftiseinstrument.

Mandatory rulesto prevail. 6A. (1) Subject to the provisions of subarticle (2)the case of a trust
governed by Maltese law, where the law of Maltatams provisions with regard to the following
matters -

(i) the protection of minors or incapable parties;

(ii) the personal and proprietary effects of mayea

(i) succession rights, testate and intestatee@gfly the indefeasible shares of spouses, aso&nda
and descendants;

(iv) the transfer of title to property and secuiityerests in property;

(v) the protection of creditors in matters of insaicy;

(vi) the protection, in other respects, of thirdtjges acting in good faith,

which cannot be derogated from by voluntary acthskaws shall prevail over the terms of the trust
unless otherwise expressly provided in this Actiroother provisions of applicable law relating to
trusts and related matters.



(2) To the extent that there exist rules of mangatgplication the courts shall apply such mandator
rules subject to the provisions of article 6B.

(3) When a trust is governed by Maltese law andnizasonnection to Malta by reason of the domicile
of the settlor at the time of settlement of thepamy on trust or the situs of the property, when
immovable, the trust shall be governed by the gious of this Act except that the provisions of
subarticle (1) shall not apply in any manner. lohsoases no regard shall be had to:

(i) the domicile, habitual residence, registrati@uthorisation or place of business in Malta of the
trustee or any protector or any person renderingiradtration, accounting or other services to the
trustee, or

(ii) the fact that the proper law of the trust isiidse Law; or

(iii) the situs of property in Malta, when movabde;

(iv) the place of execution of the deed of trusly documents relating to the trusts or the trugpprty

or other transaction documents is Malta.

(4) In the case of a foreign trust, the provisiohsubarticle (1) shall only apply to such trustemtthe
settlor is domiciled in Malta at the time of creatiof the trust, subject always to the rules stated
article 6B.

(5) In the case of a foreign trust, when the setifesuch a trust is not domiciled in Malta at timee of

the creation of the trust, the provisions of thist Ahall apply only in so far as they regulate the
recognition or otherwise in Malta of the effectssath trust.

(6) To the extent that there exist rules of mandgatapplication in the law applicable in the
circumstances in terms of Maltese private inteomati law, the courts of Malta may apply such
mandatory rules subject to the provisions of atkiB.

(7) When a court is requested to recognise a forgidgement which enforces any rules of mandatory
application as referred to in subarticle (6), theurt may accede to such request subject to the
provisions of article 6B.

M anagement of conflict provisions. 6B. In order to ensure that the provisions of appliedaw which
cannot be derogated from by voluntary act are egdpin a manner which preserves the trust
relationship as far as possible, the following sudball apply:

(a) the application of the mandatory rules shatl preduce the failure or invalidity of the trushch
where possible, the trust shall continue undes#ree terms in relation to property which is unaédc
by such mandatory laws. Subject to any order ofcthart, the affected property shall be held by the
trustee in trust for the settlor absolutely, dnefis dead, for his heirs;

(b) the trustee shall be empowered to -

(i) vary the terms of the trust in so far as redatethe nature or the extent of benefit, or

(i) do such acts as are necessary and legallyipsitote,

so that the beneficiary derives the benefits iroetance with the intentions expressed by the sattlo
the trust instrument in a manner compatible with ilendatory rules and any property which becomes
free from trusts for any reason shall be held lgytthstee in trust for the settlor absolutely,fdrd is
dead, for his heirs;

(c) for the purposes of resolving conflicts betwés trust relationship and any mandatory provision
and to enable the continuance of the trust as fspeén paragraphs (a) and (b), the terms of thetir
where silent, shall be deemed to include:

(i) the power, without any obligation to do so,tbé trustee to reduce the trust assets and reliuon a
part of them to the settlor or the estate of th#meso as to achieve compliance with such provisiof
law;

(i) the power of the trustee to enter into arltitlm and mediation agreements and to reach a
compromise to disputes and claims by third paraes!,

(iii) the power to seek directions from the Countsuch matters;



such powers being exercisable notwithstanding amyrary provisions of the trust and, provided the
trustee acts honestly, in good faith and reasonahigh acts shall not constitute a breach of trust.

(d) the property of the settlor which is not settie trust should first be utilised, to the extpossible,

to meet the claims of any person seeking to inaédidr reduce a trust;

(e) notwithstanding any other applicable law, thustee may meet a valid claim being made agaiest th
trust property, whether voluntarily or as a resdila court direction, order or judgement, by a pagm

of value in money and shall not be obliged to mrefanoperty settled in trust in kind;

(f) any person who succeeds in reducing the prgpertler trusts or obtains a court order to invaéda

a trust in part or who enjoys the benefits of amregement with the trustee as provided in paragraph
(c)(i), shall forfeit the benefits under the trysialess the terms of the trust expressly stateraibe or

the trustee considers it unreasonable in the cistamees and obtains the consent of the Court to
maintain in force trusts in favour of such persabjsct to such conditions as the Court may consider
appropriate;

(9) in any event and notwithstanding any provissbtaw, a trustee shall not be subject to an okibga

to pay or return more than the trust property tgichim under trust, after deducting any fees arsisco
and he shall not be subject to any obligation twaant for any distributions made by him in goodifai
prior to having written notice of any claim.

Creation of trust. 7. (1) Within the meaning of article 3, a trust maym&into existence in any
manner.

(2) Without prejudice to the generality of subd#i€l), a trust may come into existence unilatgratl
otherwise by oral declaration, or by an instrumentriting including by a will, by operation of laar

by a judicial decision.

Provided that where assets are held, acquiredceivexrd by a person for another on the basis of oral
arrangements of a fiduciary nature, express oriadplthere shall be presumed to be a mandate
regulated by Title XVIII of Book Second of the diGode or a deposit regulated by Title XIX of Book
Second of the Civil Code, as the case may be, sitese is evidence of an intention to create ah or
trust.

(3) A unilateral declaration of trust is a declamatin writing made by a trustee stating that ithe
trustee of a trust, containing all the terms of titust as well as the names or the information kemgb
the identification of all the beneficiaries.

(4) A unit trust shall be created by a written instent.

Jurisdiction of the Maltese courts. 8. (1) The Courts of Malta shall have jurisdiction whe

(a) the trust is a Maltese trust; or

(b) the trustee is resident in Malta or is a trestathorised by the Authority, or is otherwise ¢bated

in terms of Maltese law; or

(c) any trust property is situated in Malta; or

(d) administration of any trust property is carr@din Malta.

(2) Notwithstanding the provisions of the Code afy&nization and Civil Procedure, when the trust
instrument contains a provision granting jurisdiotito the courts of the country the law of which
expressly governs the trust, the Courts in Maltallslon demand of any party to the proceedings,
provided it is made in limine litis, stay proceagnwhich may be instituted in Malta in favour oéth
chosen forum.

Provided that the court may in any case issue suehim orders for the protection of any interested
party as it considers appropriate, and providethé&urthat the court shall enjoy a discretion on tivae

to stay the proceedings if the trust property cgissdf immovable property in Malta or the settlotle
beneficiaries are domiciled and resident in Malta.

(3) Subject to the above, the provisions of Sub-titl of Title Il of Book Third of the Code of
Organization and Civil Procedure (Of Pleas to timésdiction) shall apply.



Rights of beneficiaries. 9. (1) A beneficiary has an entitlement, called a liera interest, in or to the
trust property, as the case may be. The benefiamy enjoy the beneficial interest subject to #rens

of the trust and the provisions of this Act and ather provisions of law applicable to trusts.

(2) Rights of a beneficiary are personal to him,authject to any applicable laws and only as stated
the terms of the trust, creditors, spouses, heilsgatees of the beneficiary may have rights oolghe
extent of the beneficiary’s entitlements underttinsts and have no other rights in relation totthst
property or the trustee.

(3) The interest of a beneficiary under a trustldhemdeemed to be movable property, even if thsttr
property includes immovable property.

(4) A person shall not be entitled to benefit ura@érmust unless he is -

(a) identifiable by name; or

(b) ascertainable by reference to a class or &dationship to some person, whether or not livintha
time which under the terms of the trust is the tinyereference to which members of a class are to be
determined,

and if there are no beneficiaries identifiable ecatainable as aforesaid the trust shall, unless t
purpose of the trust is a charitable purpose, fail.

(5) Persons who are not yet conceived at the tifritheo settlement of property under trusts may be
named as beneficiaries or form part of a classeokhciaries but their rights arise only once they
born viable.

(6) A settlor of a trust may also be a beneficianger the trust.

(7) The terms of the trust may provide for the &ddiof a person as a beneficiary, the exclusioa of
beneficiary from benefit, or the imposition on anbéciary of an obligation as a condition for bahef

(8) When the trustee is granted the power to apler'son as a beneficiary such power shall be valid o
condition that such person is identifiable by namndorms part of a class of persons the members of
which are reasonably individually identifiable, Bu@entification to be given either in the trust
instrument or in any other written instrument, gdrby the settlor, whether binding or not on the
trustee.

(9) A person who may be added as a beneficiargnmg of a power granted to the trustee shall not
enjoy any rights in relation to the trust propeotyagainst the trustee and shall not be considared
beneficiary in any manner until appointed as a beiaey by the trustee.

(10) It shall be lawful for a trustee to be grantlked discretion as to which beneficiaries are toelfig

the quantity of any benefit, at what time and inatvimanner beneficiaries are to benefit and sucéroth
powers relating to the appointment, applicatioadvancement of trust property.

(11) A beneficiary in whose favour a discretiorafgpoint or advance property may be exercised shall
have no rights in or to specific trust propertyiustich time as such discretion is exercised by the
appointment, application or advancement of sucst property in favour of such beneficiary:

Provided that nothing in this subarticle shall mnstrued as excluding the duty of the trustee to
properly and fairly consider all such beneficiaiieshe exercise of his discretion.

(12) A beneficiary may, by instrument in writingisdaim his whole interest and such a disclaimer
shall be irrevocable.

(13) Subject to the terms of the trust, a benefjciaay disclaim part of his interest, whether ot he

has received some benefit from his interest; in sugh case, but subject to the terms of the teust,
disclaimer may, by the instrument by which the rie$¢ is disclaimed, be made revocable, and shall
then be capable of revocation in the manner aneruhe circumstances therein mentioned or referred
to.

(14) Subject to the terms of the trust, a benefycay, by instrument in writing, sell, charge,nséer

or otherwise deal with his interest in any manner.



(15) The provisions of this article shall applytéstamentary trusts notwithstanding the provisiohs
articles 688, 693 and 695 and any other provisadrise Civil Code.

Additional trust property. 10. (1) Subject to the terms of the trust, a trusteg atept the settlement
of any additional property under the same termsietrust.

(2) The trust property shall be such property aettied in trust by the settlor, that subsequeadiged,

all fruits therefrom and property which represahtsoriginal or added property.

Failureof atrust. 11. (1) A trust shall fail -

(a) if it requires, purports or encourages the daihany act which is a criminal offence under ldgs

of Malta or would be such offence if done in Malta;

(b) if it has income accruing to, or derived bywthich originates from an operation, transaction or
other activity which is a criminal offence undeettaws of Malta or which, if carried out in Malta,
would be such an offence, or comprises propertyebeipt, ownership or control of which is or would
be such an offence as aforesaid.

(2) Trusts shall fail if any court declares thagithpurpose or the terms of trust are not possinle,
illegal, immoral or contrary to public policy, otherwise tainted by error, fraud or violence, oy an
other reason which invalidates legal acts accortbrtpe laws of Malta.

(3) The Court may declare the failure of all oromly one or more purposes or terms of the trust and
shall have the power to direct that the purposetewns which can be properly separated from the
failed purposes or terms continue to be valid arfdreeable subject to any directive it may give.

(4) Where the trustee of a trust is of the opirtioett the trust is or may be wholly or in part indate
shall seek directives from the court as to thedvglior otherwise of the trust and as to any matter
concerning the property subject to that trust asdhligations in relation thereto.

(5) Directives as provided in subarticle (4) magoabe requested by the settlor, and by any of the
beneficiaries.

(6) Property as to which a trust has wholly or ijpdlst failed shall, subject to any order of any door

a direction issued in terms of article 38C, be Hmidhe trustee in trust for the settlor absolutelyif

he is dead, for his heirs.

Duration of trusts. 12. (1) A trust may continue until the one-hundredtimiaersary of the date on
which it came into existence and, unless soonaritated, shall then terminate.

(2) Subarticle (1) shall not apply to a trust farteritable purpose or to a unit trust.

Protectivetrust. 13. (1) The terms of a trust may make the interestlodreficiary -

(a) liable to termination; or

(b) subject to restriction on alienation or deajiog

(c) subject to diminution or termination in the evef the beneficiary becoming bankrupt, or insalye

or any of his property becoming liable to seizurethe benefit of his creditors; or

(d) not liable to attachment under a garnisheerdedeied against the trustee or to termination auth
the prior consent of the Court, when the interesexpressed to be for the maintenance of the
beneficiary or as a pension.

(2) In the case of a testamentary trust and wherdoénefit to the beneficiary consists in an arynoit
pension or the use and enjoyment of property aacetijoyment of fruits therefrom, the terms of the
trust may make the interests of the beneficiary -

(a) subject to restriction on alienation or degling

(b) not liable to attachment under a garnisheer@dr/ed on the trustee as garnishee; or

(c) not liable to termination without the prior c@mt of the Court.

Variation of terms of atrust. 14. Where the terms of a trust provide for the variatd its terms such
power to vary shall be without prejudice to the powested by this Act in the court for the variato

of the terms of a trust.



Revocation of a trust. 15. (1) Where a trust or a power exercisable undewust is by the terms
thereof, expressed to be -

(a) revocable, whether wholly or in part; or

(b) capable of variation,

no such revocation or variation shall prejudicetaimg lawfully done by a trustee in relation torast
before he receives notice of such revocation datian.

(2) Subject to the terms of the trust, if a trigstavoked the trustee shall hold the trust propertyust

for the settlor absolutely.

(3) Where a trust is partly revoked subarticleq2all apply to the property affected by the reviorat

(4) Where trusts have been settled by more thansetitor and are expressed to be revocable, such
trusts may only be revoked with the express conskall settlors.

(5) Unless the terms of a trust expressly provige the trust is revocable or capable of variattbe,
settlor may not revoke or amend the trust instrumen

Lapse of interest or termination. 16. (1) Subject to the terms of a trust and to any ioad¢he court,
where -

(a) an interest under a trust lapses; or

(b) a trust terminates; or

(c) there is no beneficiary and no person who aoime a beneficiary in accordance with the terms of
the trust,

the interest of the property affected by such lapsenination or lack of beneficiary shall be héll
the trustee in trust for the settlor absolutelyifong is dead, for his heirs.

(2) Where an interest or property is held by atgedor a charitable purpose which has ceasedisb ex
or is no longer applicable, that interest or propshall be held for such charitable purposes as th
court may declare to be consistent with the origingention of the settlor, or as the court may
otherwise determine.

(3) In this section "settlor" means the particudarson who provided the interest or property affect
as mentioned in subatrticle (1).

(4) An application to the court under this sectioay be made by any of the persons mentioned in
article 37(3).

Termination of atrust. 17. (1) On the termination of a trust, the trust propeshall be distributed by
the trustee within a reasonable time in accordamitle the terms of the trust to the persons entitled
thereto.

(2) Notwithstanding the provisions of subarticlg, (lhe trustee may require to be provided with
reasonable security for liabilities whether exigtifuture, contingent or otherwise before distribgt
trust property.

(3) Subject to the provisions of this section amtwithstanding the terms of the trust, where al th
beneficiaries are in existence and have been asuvedtand no one of them is interdicted or a minor,
they may require the trustee to terminate the andtdistribute the trust property among them.

(4) The court may, on the termination of a trustatany other time -

(a) require the trustee to distribute trust propert

(b) direct the trustee not to distribute trust gndy; or

(c) make such other order as it thinks fit.

(5) In this section "liabilities" includes contingdiabilities.

(6) An application to the court under this sectioay be made by any of the persons mentioned in
article 37(3).

TRUSTEES



Appointment of trustees. 18. (1) Trustees are appointed by, or as providedhm{rust instrument, and
in such number as may be so provided.

The fact that there may not be a trustee in officany time shall not operate as a cause of intalw
termination of any trusts and in such cases théemshall be determined by the terms of the trast a
the provisions of this article.

(2) A trustee may be a natural person providedshef full age and legal capacity and not under any
legal impediment to so act. A trustee may also hgidical person the objects of which include agti
as a trustee.

(3) Where there is no trustee or there is a vacanoyng the trustees which cannot otherwise balfille
the last former trustee or any trustee, or any fi@agy or the Attorney General may apply to theito
for the appointment of a new trustee.

(4) The court -

(a) upon being satisfied that an application magéddneficiary has been served on the last former
trustee or on at least one of the other trustéasyi and

(b) having heard the representations made by ihdrsstee or trustees, or by any beneficiary; and

(c) having ascertained that the trustee indicadedhie purpose in the application or otherwiseridesl

for appointment as the new trustee is willing tg ac

may make an order appointing a new trustee.

(5) Subject to the terms of the trust, a trustgeoaped as a new trustee under this section shak h
the same powers, discretions and duties as if dlehginally been appointed trustee.

(6) On the appointment of a new trustee anythiogiste for vesting the trust property in or unties
control of the trustee for the time being shall &g may be required by the trustee or any beaeyici
to be, done.

(7) In the case of death of a trustee, his heirestamentary executor shall be bound to immedgiatel
transfer all trust property to a successor trusiggointed in terms of the trust instrument or bg th
Court. In the case of the insolvency, dissolutiowanding up of a corporate trustee, such obligatio
shall be performed by any person having authootyind the corporate trustee being, a director,
liquidator, provisional administrator or similarnictionary and this irrespective of any proceediogs
formalities applicable upon such events. Until sticte as such obligation is performed, all persons
control of trust property shall be obliged to presethe trust assets and shall be bound by fidyciar
obligations towards the beneficiaries.

Acceptance of trust. 19. (1) No one is obliged to accept an appointmentwastde, but if any person
who is so appointed does any act or thing in rafeto the trust property consistent with the status
trustee of that property, such person shall be ddeimhave accepted the appointment as trustee.

(2) A trustee who has not accepted and is not déedmdave accepted appointment as trustee may
disclaim such appointment within a reasonable pleobtime after becoming aware of it by notice in
writing to the settlor or to the other trustees.

(3) If the settlor is dead or cannot be found amer¢ are no other trustees, the trustee to which
subarticle (2) applies may apply to the court feref from the appointment and the court may make
such order as it thinks fit.

Resignation and removal of trustees. 20. (1) Subject to the provisions of subarticle (2);ustee may
resign as trustee by notice in writing to his asstees and in the case of there being no othde&u®
the beneficiaries or, if impracticable, to at leaisé beneficiary, or if there are none to whomaetan

be given, to the settlor or to the trustee’s dydp@nted successor and the resignation shall t&ete
on delivery of the aforesaid notice.

(2) A resignation -

(a) given in order to facilitate a breach of trust;

(b) which would result in there being no trustee,



shall have no effect.

Provided that a trustee may resign office notwéhding the provisions of paragraph (b), if, befihre
resignation takes effect, application is made &dburt for the appointment of a new trustee andva
trustee has been so appointed.

(3) A trustee shall cease to be a trustee immdyia®n -

(a) the removal of the trustee by the court; or

(b) the coming into effect of a provision in thents of a trust under which the trustee is removethf
office or otherwise ceases to hold office; or

(c) steps are taken for the winding up of, or detlan of bankruptcy, of the person acting as &est

(4) A trustee ceasing to be a trustee shall coimcaxecuting all documents necessary for the vgsifn
the trust property in or under the control of tlesvrtrustee and such obligation of the person cgdsin
be a trustee shall be capable of forced executadhdocourt.

Duties of trustees. 21. (1) Trustees shall in the execution of their dutesl the exercise of their
powers and discretions act with the prudence, etibg and attention of a bonus paterfamilias and
observe the utmost good faith.

(2) Subject to the provisions of this Act, trusteball carry out and administer the trust accordangs
terms; and, subject as aforesaid, the trusteetsestwlre that the trust property is vested in tloens
under their control and shall, so far as reasonabtk subject to the terms of the trust, safeguaed t
trust property from loss or damage.

Provided that the granting of security by assignneeipledge as authorised by the terms of the tsust
permitted.

Provided further that the transfer by the trustéérust property to a legal entity wholly owned or
controlled, directly or indirectly, by the trustee to another trust of which he is the sole truste®
another trustee under trusts for the sole bentétihe trustee, shall be permitted and in such thase
duties and liabilities of the trustee under thist Ac the deed of trust shall not be diminished or
otherwise affected in any manner whatsoever.

(3) Except as permitted by this Act or as exprepsbyided by the terms of the trust, a trusteel siw|
without the authority of the court -

(a) directly or indirectly profit from the trustdep; or

(b) cause or permit any other person to profitaiyeor indirectly from the trusteeship; or

(c) on his own account, with a person related to by affinity or consanguinity in the direct line ap

to the third degree in the collateral line or watlpartner in any partnership, enter into any tretinsa
related to trust property.

(4) Trustees shall keep accurate accounts anddeadrtheir trusteeship and shall, upon a requgst b
any beneficiary, disclose such accounts and redordsch beneficiary and shall, subject to the erm
of the trust, provide a copy of such accounts withreasonable time of a request.

Provided that it shall be lawful for a beneficiany suspend such rights in favour of an independent
third party in cases where the beneficiary is remflito do so by any agreement or by law as a result
any existing or potential conflict of interest, atids for such time as the said conflict of intéres
subsists and under such conditions as may be agresd otherwise applicable.

(5) Trustees shall keep trust property distinct separate from their own property as well as from a
other property held by them under any other trusitle, and separately identifiable therefrom.
Provided that trustees may, if expressly permitigdhe terms of the trust, or in any case where the
trust property consists of fungible things, placel &eep trust property in a common pool of idemtica
assets or in a clients’ or common account.

(6) Trustees shall not enjoy any benefits undertamst of which they are the sole trustee withdwt t
prior authority of -



(a) the Authority, in case of a trustee authorisetgrms of article 43 or not required to be auigen in
terms of article 43(6); or

(b) the Court, in any other case.

Provided that in case of an express fixed trusawour of the trustee, only prior notification irriting

to the Authority shall be required.

Provided further that a transfer of property by titustee to another trust of which he is the salstee
or sole beneficiary, shall not be deemed to benafiteunder this subatrticle.

Provided further that remuneration for acting asuatee or indemnification for expenses, liabiitie
and other claims shall not be treated as a bemedi¢r a trust.

Provided further that this subarticle shall not lgpjp a trustee holding property in relation to a
commercial transaction.

(7) Notwithstanding the provisions of this Act aotther provisions which cannot be derogated from by
voluntary act, when a commercial transaction inetuthe appointment of a trustee to hold property in
relation to such transaction, the duties and liisl of trustees as stated in this Act may beedhby
the terms of the trust and shall be regulated skadly by the express terms of the trust or any
applicable legislation.

Provided that nothing in this subarticle shall pemrtrustee to be exonerated from the effect®iohe
indemnified for, his own fraud, wilful misconduat gross negligence.

Co-trustees. 22. (1) Where the trustees are more than one they, shddject to the terms of the trust
and except as otherwise provided therein -

(a) act jointly in the performance of their dutaasd the exercise of their powers, unless in urgases

it is not possible for any one or more of themaadt;

(b) not exercise any power or discretion unlesthalltrustees are in agreement;

and where the terms of the trust empower the tegsie act by a majority, a trustee who dissents fro
a decision of the majority, shall cause his dissetie recorded in writing.

(2) Trust property shall at all times vest in tleetrustees in possession between them pro indiviso.
Impartiality of trustees. 23. Where the trust provides for more than one berafycior more than one
charitable purpose or for at least one benefictaryg at least one charitable purpose, trustees Isball
impartial and shall not execute the trust for teaatage of one and to the detriment or at theresgoe
of another, except to the extent that they areutioogised or required by the terms of the trust.

Powers of trustees. 24. (1) Subject to the terms of the trust and to th@vigion of this Act, a trustee
shall, in relation to the trust property, haveth# powers of a natural person having the absatliggo
such property.

(2) A trustee shall exercise his powers in theregeof the beneficiaries and in accordance with th
terms of the trust.

Protector. 24A. (1) The terms of a trust may provide for the offatgrotector of the trust.

(2) Subject to the terms of the trust, the proteshall have the following powers:

(a) to appoint a new or additional trustee;

(b) to remove a trustee;

(c) to require the trustee to obtain his discretion

(3) In the exercise of his office the protectorlshat be deemed to be a trustee.

Delegation by trustees. 25. (1) A trustee may not delegate his powers unlegsifted to do so by this
Act, or by the terms of the trust, or by the court.

(2) Except where the terms of the trust specifycatbvide to the contrary, a trustee -

(a) may delegate management of trust property doeamploy investment managers whom the trustee
reasonably considers competent and qualified toageuthe investment of trust property;

(b) may employ accountants, advocates, attorneysdrs, brokers, custodians, investment advisers,
nominees, property agents, solicitors and othefiepsional agents or persons to act in relatiomyo a



of the affairs of the trust or to hold any of thast property.

(3) A trustee who in good faith and without neglectkes a delegation or an appointment in
accordance with the provisions of this section/lahat be liable for any loss arising to the trust
consequence thereof.

(4) A trustee may authorise a person referred teuiparticle (2) to retain any commission or other
payment usually payable in relation to any traneact

Accumulation, advancement or appropriation of trust property. 26. (1) Where the terms of the
trust direct or authorise the accumulation for aqaeof all or part of the income of the trust, thestee
shall distribute the income of the trust which @ accumulated as required or authorised by theger
of the trust.

(2) Subject to the terms of the trust, and subjecany prior interest or charges affecting thettrus
property, where a beneficiary is a minor and whetinenot his interest is a vested interest or &erast
which will become vested on attaining the age ofomity or a later age or upon the happening of any
event, the trustee may -

(a) accumulate the income attributable to the @stieof such beneficiary pending the attainmentef t
age of majority or such later age or the happeofrgyich an event; or

(b) apply such income or part of it to or for thaintenance, education or other benefit of such
beneficiary; or

(c) advance or appropriate to or for the benefiaoy such beneficiary such interest or part of such
interest.

(3) The receipt given by a parent or the lawful rgien of a beneficiary who is a minor shall be
sufficient discharge to the trustee for a paymeatienunder subatrticle (2).

(4) Subject to the terms of the trust, and subfjecany prior interest or charges affecting thettrus
property, the trustee may advance to, or applyHerbenefit of, a beneficiary part of the trustgeuay
prior to the date of the happening of the eventuih@ happening of which the beneficiary becomes
entitled absolutely thereto.

(5) Subject to the terms of the trust, a trusteey rappropriate trust property in or towards the
satisfaction of the interest of a beneficiary ielsmanner and in accordance with such valuatidhes
trustee may think fit.

(6) Any part of the trust property advanced, ample appropriated as aforesaid shall be brougbt int
account in determining from time to time the shafréhe beneficiary in the trust property.

(7) No part of the trust property advanced, appbedppropriated as provided in this section shall
exceed the presumptive, contingent or vested sifdhe beneficiary in the trust property.

Appointment or assignment of trust property. 27. Where the terms of the trust confer on the trustee
or on any other person power to appoint or asdigor any part of the trust property or any intéries
the trust property to, or to trustees for the bierwdf any person, such power shall, subject toténms

of the trust, have effect whether or not such pemsas a beneficiary of the trust immediately ptmr
such appointment or assignment.

Remuneration and expenses of trustees. 28. (1) Unless authorised by the terms of the trushyothe
consent in writing of all the beneficiaries or bhyyaorder of the court, a trustee shall not be leatito
remuneration for services rendered.

(2) A trustee may reimburse himself or pay outhd trust all expenses properly incurred by him in
connection with the trust.

Duty of trustee to provide information. 29. (1) A trustee shall, so far as is reasonable anbinva
reasonable time of receiving a request in writmghtat effect, provide full and accurate informates

to the state and amount of the trust property,ustiolg the accounts of the trust, and subject to
subarticle (2), the conduct of the trust admintgtrato:

(a) the Court;



(b) subject to the terms of the trust, the settlor;

(c) the protector of the trust;

(d) subject to the terms of the trust, any benaficof the trust who is of full age and capacityjfa
minor, to his lawful guardian or representative;

(e) subject to the terms of the trust, any chaefgrred to by name for the benefit of which thestr
was established; and

(f) in case of a trust established for a charitghlgpose, the Attorney General or the relevantaitih
under applicable law.

(2) Subject to the terms of the trust and to ardeoof the court given for special reasons, a ¢eisir
any other person shall not be required to disdlosey person any document or information which -
(a) discloses the trustee’s deliberations as tartAener in which a power or discretion was exed;ise
or a duty conferred or imposed by law or by thengeof the trust was performed;

(b) discloses the reason for any particular exerofssuch power or discretion or performance of/dut
or the material upon which such reason will be @hhhave been based;

(c) relates to the exercise or proposed exercissuoh power or discretion or the performance or
proposed performance of such duty.

(3) Unless the terms of the trusts expressly deterithe time when and the method how beneficiaries
are to be informed of their entittement under astiruhe trustee shall be obliged to inform any
beneficiary of his entitlement, in writing, withanreasonable time of his accepting to act.

(4) When the terms of the trust grant a discretioterms of article 9(10), the terms of the trustym
suspend until such time as a discretion is exatdis¢heir favour the duty of the trustee to infasorch
beneficiaries that they may benefit under the tarsthat they form part of a class of beneficiaries
which may so benefit. The terms of the trust mayp ahdicate the time when and the method of how
such beneficiaries are to be informed.

(5) If the trust instrument expressly prohibitsification of information to beneficiaries or to ®
persons that form part of a class from among whmheficiaries may be appointed, without reference
to any point in time, ascertained or ascertainadleh term shall be construed as implying a dutyhef
trustee to inform such beneficiaries within a rewdie time after the death of the settlor.

(6) Should the trustee consider providing informatas required by the preceding subarticles to be
prejudicial to the beneficiaries of the trust oy af them, the trustee may apply to the Court dred t
Court may release the trustee from the obligatoomtorm under such conditions as it may consider
appropriate.

(7) The duty to inform as above provided shall aose if the trustee is in possession of infornratio
which reasonably demonstrates that those entilexith information have already been informed or
are already aware of such information.

(8) In the case of a trust established for chaetgiurposes, the duty to inform either unnamed
beneficiaries forming part of a class or personsning part of a class of persons who may be
appointed as beneficiaries in terms of a powehefttustee, shall not arise notwithstanding theser
of the trust unless, in case of the unnamed baagés the trustee establishes that there existthem
ten beneficiaries appertaining to such class ofefiearies. Furthermore, in the absence of any
indication to the contrary, the unnamed benefiemr persons who may be added as beneficiaries in
terms of a power shall be assumed to be personscaig on relevant charitable activities princigall
in Malta.

(9) The trustee shall carry out the duty to infaothe best of his abilities and at the expensthef
trust and in the event it appears to the trustaedtich exercise will be too costly or burdensotine,
trustee may apply to the Court for directions amel €Court shall be empowered to release the trustee
from such duty under such conditions as it consid@propriate.



(10) The suspension of the duty of a trustee tormfbeneficiaries as provided in this article simat
reduce the rights of beneficiaries or the duties leability of the trustee towards such benefi@arin
terms of this Act.

(11) Persons who may be added as beneficiariesrinstof a power referred to in article 9(7) shall
have no right of information until such time as\ttage appointed beneficiaries by the trustee putsua
to such power.

(12) In the case of a trust to hold property iratieh to a commercial transaction, the duties ef th
trustee relating to the provision of informatiordahe rights of beneficiaries to such informatioaym
be determined by the terms of trust, in which diwepreceding subatrticles of this article shall not
apply.

Liability for breach of trust. 30. (1) A trustee committing or concurring in a breaxfhtrust shall
without prejudice to any other liability be lialfiar -

(a) the loss of depreciation in value of the tprsiperty resulting from the breach;

(b) the profit, if any, which would have accruedhe trust if there had been no such breach.

(2) A trustee may not set off a gain from a breattrust against a loss from the same or some other
breach of trust.

(3) A trustee shall not be liable for a breachraoét committed prior to his appointment, if suckdwrh

of trust was committed by some other person. I shawever, be the duty of the trustee on becoming
aware of it to take all reasonable steps to hagh breach remedied.

(4) A trustee shall not be liable for breach oktraommitted by a co-trustee unless -

(a) he becomes aware or ought to have become afvire commission of such breach or the intention
of the co-trustee to commit a breach of trust; and

(b) he actively conceals such breach or such iiaterdr fails within a reasonable time to take prope
steps to protect or restore the trust propertyrevent such breach.

(5) Nothing in the terms of a trust shall relievelease or exonerate a trustee from liability fierazh

of trust arising from his own fraud, wilful miscomect or gross negligence.

(6) Where two or more trustees are liable in respka breach of trust, their liability shall bajband
several.

(7) A beneficiary may, in respect of a liability bim for a breach of trust already committed, radia
trustee of, or indemnify him against, such lialilibut only if the beneficiary -

(a) has legal capacity; and

(b) has full knowledge of all material facts; and

(c) has not been improperly induced by the trusiegve the relief or indemnity.

(8) The court may relieve the trustee either whollyn part from liability for a breach of trust efte it

is satisfied that the trustee has acted honestlyr@msonably and ought in fairness to be excusétkein
circumstances.

Trustees acting in respect of more than one trust. 31. (1) A trustee acting for the purposes of more
than one trust shall not, in the absence of fraedaffected by notice of any instrument, mattest &
thing in relation to any particular trust if thaistee has obtained notice of it by reason of aating
having acted for the purposes of another trust.

(2) A trustee of a trust shall disclose to any mstee any interest which he has as trustee ohanot
trust if any transaction in relation to the firsentioned trust is to be entered into with the gasbf
such other trust.

Dealings with third parties. 32. (1) Where in any transaction or matter affectingust a trustee
informs a third party that he is acting as trusteelaim by such third party in relation thereta@lsh
extend only to the trust property.

(2) Where in any such transaction or matter a éauails to inform a third party that he is actag
trustee, and that party is otherwise unaware tfiétrustee -



(a) shall be personally liable to such third pantyespect thereof; and

(b) shall have a right of recourse to the truspprty by way of indemnity against such liabilityyless

the trustee acted in breach of trust.

(3) In this section "third party" means any persmt being a settlor, a trustee or a beneficiaryhef

trust.

Constructive trustees. 33. (1) Subject to the provisions of subarticle (2),endr a person (in this

section referred to as a "constructive trustee"kemeor receives any profit, gain or advantage from

breach of trust he shall be deemed to be a tradtdeat profit, gain or advantage; and the benafici

of such trust shall be deemed to be the trustherbeneficiary, or other person, to the detrimdnt o

whom or at the expense of whom the profit, gaiadwantage was made.

(2) Subarticle (1) shall not apply to a person & property under an onerous title in good faith

(3) A person who is or becomes a constructive érishall deliver up the property to or in favour of

the beneficiaries thereof.

Position of outgoing trustee. 34. (1) A trustee who resigns or is removed or othesvzisases to be a

trustee shall duly surrender trust property indussession or control.

(2) A trustee who resigns or is removed or othezvzisases to be a trustee and has complied with the

requirements of subarticle (1) shall be releasednftiability to any beneficiary, trustee or person

interested under the trust for any act or omissiarlation to the trust property or his duty asustee,
except in respect of actions arising from breaclrudt to which such trustee was a party or to Wwhic
he was privy.

(3) A trustee who resigns or is removed or otheswisases to be a trustee shall continue to be liabl
any beneficiary, trustee or person interested utiaetrust for the recovery from such trustee wéttr
property or the proceeds of trust property in thegession of the trustee or converted to the &lsste

own use or not surrendered as required by sulba(igl MISCELLANEOUS PROVISIONS
REGARDING TRUSTS

Classinterest. 35. (1) Subject to the terms of the trust, the follogvimles shall apply where a trust, or

an interest under a trust, is in favour of a cta#gsersons:

(a) a class closes when it is no longer possiblarfiy other person to become a member of a class;

(b) a woman who is over the age of fifty-five yeahall be deemed to be no longer capable of bearing

a child,

(c) where any class interest relates to incomefan@ny period there is no member of the class in

existence, the income shall be accumulated angecuio article 12, shall be retained until theseai

member of the class in existence or the class €lose

(2) In this section "class interest" means a tousin interest under a trust which is in favounafass

of persons.

Variation of terms of trust by the court and approval of particular transactions. 36. (1) Subject to

the provisions of subarticle (2), the court mayt thinks fit, by order approve on behalf of -

(a) any person incapacitated at law having directlyindirectly, an interest, whether vested or

contingent, under the trust; or

(b) any person, whether ascertained or not, who bepome entitled, directly or indirectly, to an

interest under the trust as being at a future daten the happening of a future event a persomypf a

specified description or a member of any specifieds of persons; or

(c) any person unborn; or

(d) any person in respect of any interest of h& thay arise to him by reason of any discretionary

power given to any one on the failure or determimabf any existing interest that has not failed or

determined,



any arrangement, by whomsoever proposed and whethast there is any other person beneficially
interested who is capable of assenting theretginguor revoking all or any of the terms of thestror
enlarging the powers of the trustees of managiragaorinistering any of the trust property.

(2) The court shall not approve an arrangementatralb of any person coming within subatrticle (1)(a)
(b) or (c), unless it is satisfied that the cargyout of such arrangement appears to be for thefiber
that person.

(3) Where in the management or administration tluat, any sale, lease, pledge, charge, surrender,
release or other disposition, or any purchase,stmvent, acquisition, expenditure or other transacti
is in the opinion of the court expedient but themeaannot be effected by reason of the absenaeyof a
power for that purpose vested in the trustee byehas of the trust or by law, the court may corer
the trustee, either generally or in any particaiacumstance, a power for that purpose on suchsterm
and subject to such provisions and conditionsyf as it thinks fit, and may direct in what manaad
from what property any money authorised to be edpdnand the costs of any transaction, are to be
borne.

(4) An application to the court under this sectioay be made by the trustee or by any beneficiary.
Other powers of the court. 37. (1) A trustee may apply to the court for directivascerning the
manner in which he may or should act in connectith any matter concerning the trust; and the court
may make such order, if any, as it thinks fit.

(2) The court may also, if it thinks fit -

(a) make an order concerning -

(i) the execution or the administration of any trus

(ii) the trustee of any trust, including an ordelating to the exercise of any power, discretiomlaty

of the trustee, the appointment or removal of até®, the remuneration of a trustee, the submisdion
accounts, the conduct of the trustee and any pagn&o court; or

(iif) any beneficiary or any person having any cection with the trust;

(b) make any declaration as to the validity or ecément of a trust, the existence of any resulding
constructive trust, breach of trust or failure dfest;

(c) rescind or vary any order or declaration maageu this Act, or make any new or further order or
declaration.

(3) An application to the court for an order or ldeation under subarticle (2) may be made by the
trustee or by any beneficiary or by the Attorneyn&wml or by any other person having a lawful
interest.

Provided that in cases where the duty to informeaeficiary of his interest in a trust has been
suspended in terms of article 29 and until suclpension is in force, and in the absence of a protec
of a trust, the settlor of a trust may also makeapplication to the Court in terms of this subdetic
Whilst dealing with such application the Court mdgtermine whether the suspension of rights to
information as aforesaid be maintained in forciulhor in part for all or some of the beneficiagie

(4) Where the court makes an order for the appantrof a trustee it may impose such conditions as i
thinks fit, including conditions as to the vestiofgtrust property.

(5) Subject to any order of the court, a trustgeoaged by the court under this section shall hiiee
same powers, discretions and duties as if he had deginally appointed a trustee.

Order as a result of bad faith. 37A. (1) Where any court makes an order on the demand of
beneficiary who has been prejudiced as a resudadffaith on the part of the trustee in the openadif

a trust relationship or in relation to trust prdgethe court shall have the power to restore thetjon

to what it was had the action complained of nonbiaé&en or otherwise to protect his interests.

(2) When a person domiciled in Malta is obligegh&ty maintenance in terms of the Civil Code and is a
beneficiary under a discretionary trust, the cehdll have such powers as are necessary to rekiew t
exercise of discretion by the trustee and giveahresideration to the rights of persons entitledi&m



maintenance.

Applications, enforcement and hearings. 38. (1) There shall be no appeal from any decree, prder
declaration or direction of the Civil Court in #sluntary jurisdiction given under the provisiorfslus

Act.

(2) Such decrees, orders, declarations or direstghrall remain in force until they are substitubed
varied by the Civil Court in either its voluntary contentious jurisdiction.

(3) During the hearing of an application before @murt the trustee or applicant shall at the estrlie
opportunity disclose to the Court all material gaéihown to him which may be relevant to the
application including the existence of any res ¢ath or pending judicial action given or commenced
in Malta or before a foreign court.

(4) All applications to the Court shall be notifiéd the trustee and the applicant shall furthermore
notify all persons who he considers having an egein the subject matter of the application. The
Court shall have the power to order notificationatb other persons who it considers may have an
interest as it deems fit.

(5) The Court shall hear the trustee and any istedeparties as it considers appropriate.

(6) Without prejudice to any other power givenhie tourt by virtue of the foregoing provisions ot
section or of any other law, where a trustee neéglecrefuses to perform any duty or to comply with
any order of the court, the court may, on such $eand conditions it may deem appropriate, orddr tha
the required action be executed, made or done ¢y gerson as the court may appoint for the purpose,
at the cost of the trustee in default, or othervéisethe court may direct; and anything so executed,
made or done shall operate and have effect fgneiposes as if it had been executed, made or dpne b
the trustee.

Confidentiality. 38A. (1) All proceedings under these articles shall bkl in camera and only the
parties to the proceedings, the trustees, the logareds, if they prove they have an interest ie th
proceedings to the satisfaction of the Court, dra&ir respective advocates and legal procurator$ sha
be allowed in court during the hearings.

(2) Any decree or judgement of the Court shall @res the confidentiality of the proceedings andlsha
only reveal such facts as may be necessary to thakeame intelligible and enforceable by the partie
and the trustees.

(3) All applications, responses, affidavits, opimgp statements and other documents or evidencke shal
be kept by the Registrar of the Court in a confidzdrmanner and no access shall be given thereto
except with the written consent of the Court.

(4) The Court may order the notification of anyertb the depository notary as is referred to ticler
43A if it considers it appropriate in the circunrstes.

Rules of Court. 38B. The Board established under article 29 of the Gafd@rganisation and Civil
Procedure may make Rules of Court concerning agapics made under or in terms of this Act.
Directions from the Authority. 38C. Without prejudice to any other obligations arisimgder any
other law, a trustee may apply to the Authority diections concerning the manner in which he may
or should act in connection with any matter conicgyrthe trust or its property when such matter
relates to the fulfillment of his obligations refeg to the prevention of money laundering. Any bona
fide communication or disclosure made in termshid article shall not be treated as a breach of the
duty of professional secrecy or any other restigtivhether imposed by statute or otherwise, upen t
disclosure of information and any information des®d in terms of this article shall be used only in
connection with investigations of money laundering.

Payment of costs. 39. The costs and expenses of and incidental to ancagiph to the court under
this Act shall be paid out of the trust propertybar borne and paid in such other manner or by such
other person as the court may order.



Protection of persons dealing with trustees. 40. (1) A person acquiring trust property from a treste
in good faith and under an onerous title acquirgead title thereto as if he had acquired it frdma t
person having the absolute title thereto and sheail be affected by the trusts on which the said
property is held.

(2) No person paying or advancing money to a teusteall be concerned to see that such money is
required for the purposes of the trust, or thatmaye than is required is raised, or otherwise abeo
propriety of the transaction or the applicatiorthed money.

(3) A person dealing with a trustee in relationrtest property need not -

(a) enquire into the terms of the trust; or

(b) obtain the consent of the beneficiaries or @itmgr person,

and shall, subject to being in good faith, be &dito rely on declarations made by the trustedé wit
regard to any matters therein stated.

(4) The trustee may furnish to any person a cedtié containing the following information without
being in breach of any confidentiality obligations:

(a) that the trust exists and the date the trisstument was executed;

(b) the identity and address of the current trystee

(c) that the trustee is duly authorised and empeavéo carry out the relevant transaction and has
obtained all necessary consents, if any;

(d) the revocability or irrevocability of the trusihd, if revocable, that the trust has not beeoked.

(5) When there is more than one trustee, a catdimay be signed and authenticated by any trustee.
(6) Any trustee who issues any certificate contajrany statement which he knows or ought to know
is false shall be guilty of an offence and shall conviction be liable to the punishment of
imprisonment for a term not exceeding two year®a fine (multa).

Following trust property and bankruptcy of trustee. 40A. (1) Without prejudice to the personal
liability of a trustee, trust property which hasehealienated or dealt with in breach of trust, loe t
property into which it has been converted, mayddevwed and recovered unless it is in the hands of
bona fide purchaser for value without notice of tiheach of trust.

Provided that an alienation of immovable propenytliee trustee as provided by article 958A of the
Civil Code shall not give rise to the rights proatdin this article in favour of any person claimiag
right of legitim.

(2) Where a trustee becomes bankrupt, or insohanipon his property becoming liable to seizure or
similar process of law, his creditors shall haveright or claim against the trust property excepthe
extent that the trustee himself has a claim agé#estrust.

(3) The court may make an order or directive age@gms fit in the circumstances of the case upon an
application made under this section by any bereefyodr creditor as the case may be.

Limitation of action. 41. (1) An action brought against a trustee -

(a) in respect of any fraud to which the trustes waarty or to which he was privy; or

(b) for the recovery from the trustee of trust mndp in his possession or control or previouslyereed

by the trustee and converted to his use,

shall not be barred by prescription except by &épsé of thirty years.

(2) Without prejudice to the provisions of subdeti¢l), no action may be brought against a trustee

a beneficiary for breach of trust after the lapkthee years -

(a) commencing from the date of the delivery offihal accounts of the trust to the beneficiary; or

(b) commencing from the date on which the benefycfast had knowledge of the occurrence of the
breach of trust,

whichever is the earlier date.

(3) Where the beneficiary is a minor the periodsrred to in this section shall not begin to runilun
the day on which the beneficiary ceases to be amin



(4) The periods mentioned in this section shalinberrupted if a judicial act or demand is filedtire
competent court and served on the trustee beferexpiration of the said period.

REGULATION OF TRUSTEES
Trustees. 42. Persons may carry on the activities as trusteéereih a professional or in a private
capacity and, as the case may be, shall be subjéwot provisions of articles 43 and 43A.
Requirementsfor authorisation of trustees. 43. (1) Except as provided in terms of subarticlesaft)
(7), any person, resident or operating in Maltaa oorporate trustee, who receives property upesigr
or accepts to act as a trustee or co-trusteerobadand who -
(a) receives or is entitled to remuneration foasting, or
(b) does so on a regular and habitual basis, drqicls himself out to be a trustee,
shall require authorisation by the Authority innter of this Act irrespective of the proper law oéth
trusts they hold and whether or not all or parheftrust property is in Malta.
Provided that in the event of reasonable doubb aghiat constitutes acting as a trustee on a reguilér
habitual basis, the matter shall be conclusivetgmeined by the Authority.
(2) The Authority may issue rules to establish wireistees are considered as receiving remuneration,
when activity is done on a regular or habitual asid when a person holds himself out as a trustee.
(3) Any person, whether an individual or a compangy apply in writing to the Authority to be
authorised as a trustee and the Authority may gearthorisation upon being satisfied that the
conditions laid down in this article have been raetl such authorisation may be general or may be
restricted to particular specified activities.
(4) The conditions referred to in the precedingasstitle are that:
(i) in the case an applicant is a company:
(a) its objects include acting as trustee and aagrgn activities ancillary or incidental theretmd
does not include objects which are not compatibth the services of a trustee; and
(b) its actual activities are compatible and comeeaevith the services of a trustee; and
(c) the directors of the company are not less thege in number and are individuals who are apptove
persons; and
(d) the company has established adequate systenmsaiataining proper records of the identity and
residence of beneficiaries, the dealings and tsetasn connection with trusts and compliance with
applicable law; and
(e) every person who has a direct or indirect @gem the company, is an approved person; and
(f) the name of the company is not inconsistenh g trustee activity; and
(g9) where the company is not registered in Mahat tompany must be constituted or incorporated in
an approved jurisdiction;
(if) in the case of an applicant who is an indixatithat such individual -
(a) is resident in Malta or operating in Malta;
(b) is an approved person; and
(c) has established adequate systems for maingaprioper records of the identity and residence of
beneficiaries, and of the dealings and the as$étasis and compliance with applicable law.
(5) A trustee shall notify the Authority of any ¢lge or circumstance which would have a bearing
upon his status as an authorised person and icabe of a corporate trustee, of any change in its
charter, statute, memorandum or articles of assogi@r other instrument constituting the company,
directors or members, and in case of companiesteggd in Malta such changes shall not be regitere
unless and until they are so notified to and apgddwy the Authority.
(6) (a) The following persons shall not be requite@btain authorisation in terms of this Act ta as
a trustee in the course of carrying on the actsifor which they are licenced:
(i) a person who is in possession of a valid lieeissued in terms of the Banking Act; or



(i) a person who is licenced in terms of the Inwent Services Act to hold clients’ monies or asset
or

(iif) a person who is authorised in terms of theurance Business Act or enrolled in the Brokers Lis
under the Insurance Brokers and Other Intermedidat to hold clients’ monies or assets; or

(iv) a person with an equivalent licence to (i)(iiQ issued by the relevant regulatory authorityan
approved jurisdiction.

(b) A person approved by the Malta Maritime Autkyitio act as a trustee of a shipping trust or a
shipping foundation as defined in article 84Z oé thlerchant Shipping Act shall not require any
further authorisation in terms of this Act.

(7) Without prejudice to the obligation of any pmrdo obtain authorisation in terms of any othev la
which may be applicable, the provisions of thiscéatand article 43A shall not apply -

(a) to a person when acting as a trustee unddstansated for the purpose of holding securityhia t
form of hypothecs, pledges, assignments, mandatetherwise, granted in relation to any financial
transaction for the benefit of lenders or otheditoes in such transaction;

(b) to a person when acting as trustee of any mevatoperty held as security and for the benefit of
persons whose entitlement is conditional or deteaivie in terms of the trust or the contract intreta

to which the holding was created,

(c) to a liquidator, curator in bankruptcy or coagpointed administrator acting in the course ef th
liquidation, bankruptcy or administration;

(d) to a person in possession of a warrant to aautyhe profession of an advocate, notary puldgal
procurator or certified public accountant but oiflacting as a trustee is limited to what is neaegs
and incidental in the course of carrying out hisf@ssion and does not otherwise hold himself ot as
trustee to the public; provided he shall be oblig@anaintain proper records of clients’ assetsdor
period of not less than five years or longer perasdestablished by any other law governing his
profession;

(e) to persons when acting as trustees of a wrst which is a collective investment scheme whgh i
recognised in terms of the Investment Servicesokavhich is exempt from licensing in terms of the
said Act and the establishment of which is notitedhe Authority;

(f) to an individual acting as a trustee under ithhale trusts provided he is not remunerated aresdo
not hold himself out as providing such services;

(g) any person acting as a co-trustee when andthstee or, if more than one, the majority of the
trustees are authorised in terms of this article;

(h) to companies or other legal entities, estabtisim an approved jurisdiction, the directors ofickh
must be approved persons, and which are wholly dwieluding as trustees, and controlled by
authorised trustees in terms of this article andclviare established solely for the purpose of mgdi
trust property and ancillary acts, the details dfich are notified in writing to the Authority by an
authorised trustee;

(i) to a party to a contract who agrees to receivieold property as trustee in the context of aniliary

to the performance of a contract provided thattthstee does not otherwise hold himself out as a
trustee to the public and is not remunerated tberef

() to a person holding one or more shares in apaom registered in Malta when such shares do not
have any special voting rights and their individneminal value does not exceed one Maltese lira or
its equivalent in any other currency.

(8) A person herein referred to may apply to thehatty and the Authority shall authorise in terofs
this article:

(i) a person with a licence or authorisation egl@ntto subarticle (6)(a)(i) to (iii) issued by the
Authority or the relevant regulatory authority in approved jurisdiction and who will be acting as
trustee not in the course of its ordinary busirdessvhich they are licensed; or



(i) a person having a licence or authorisationath as a trustee issued by the relevant regulatory
authority in an approved jurisdiction.

Provided such person whether Maltese or foreigifie®tthe Authority, in writing, of its intentiorot
act as a trustee in Malta at least forty-five day®r to commencing activities in Malta, and who
receives a confirmation from the Authority thatlttes not object thereto.

A notification under this subarticle shall outlittee proposed activities and shall be accompanied by
such information as may be required by the Autlgdram time to time.

To the extent that the Authority lays down any niegbns or conditions for such activities, on ialit
response to a notification or at any other timehsestrictions and conditions shall come into eiffes
stated in the response or by subsequent notideedktithority.

(9) (a) The holding upon trust of -

(i) securities or interests in or issued by a Madteegal entity, other than securities which astedl on
the Malta Stock Exchange or other recognised imvest exchange; or

(i) immovable property in Malta (hereafter refetr® as "relevant property”) by trustees who arte no
authorised shall be permitted only if a person -

(aa) authorised in terms of subarticles (3) anddB)

(bb) not required to be authorised under subar(®l@) and (7)(e), (g) and (h),

(hereafter referred to as a "qualified person"gmgaged in writing by the trustee to carry out the
compliance functions referred to in paragraph ¢bjpo indefinite basis with specific reference tohsu
relevant property and such agreement is notifiedh&o Authority prior to any acquisition of such
relevant property taking place and shall be accomeplby such information as may be required by the
Authority from time to time.

(b) The qualified person shall ensure due compéanith all fiscal, prevention of money laundering
and other legal obligations in connection with velet property and shall notify the Authority in the
event that he resigns, has his engagement terrdioats otherwise hindered in performing his duties
hereunder.

(c) Paragraphs (a) and (b) shall also apply tohiblding of relevant property by a mandatory for
another person.

(d) If at any time there is no qualified personctory out the functions as required by this sublati
the Court may appoint a qualified person on thdiegon of the Authority or any interested person.
(e) The Authority may issue rules from time to tipeescribing the form and conditions of such
notification and functions of qualified persons.

(10) No transactions in relation to relevant proypencluding assignments of beneficial interestsai
trust, shall take place without the prior writteamsent of a qualified person.

Provided that nothing in this article shall imphat a qualified person is himself a trustee or beats
jointly and severally liable for the performance aifligations of the trustee in relation to relevant
property or related transactions.

(11) The requirement for a qualified person shatlapply -

(a) to the holding of one or more shares in a campehen they do not have any special voting rights
and their individual nominal value does not excee@ Maltese liri or its equivalent in any other
foreign currency; or

(b) to the holding by trustees named and appoibted will creating the trust in respect of theiadit
period of six months from the date of acceptanceéhkytrustee in respect of the estate of the tastat
unless it is necessary to enter into any transadtigelation to relevant property, other than ithigal
transfers or declarations by the trustee to assmemership and control of the trust property, in ethi
case a qualified person shall be appointed prieneto.

(12) Without prejudice to the nature of the legdhtionship in any particular case, for the purgosie
this article, any person who -



(a) acts as a mandatory in the holding of propntyanother person; or

(b) acts as an administrator, a trustee, direatasiroilar functionary, exercising control over thesets,

by whatever name he may be called, of a privatadation,

shall, not being a person referred to in subart{6le require authorisation in terms of this asdicl
irrespective of the extent of his activities, whesthemuneration is payable therefor or whetherdidsh
himself out as providing such services or not.

For the purposes of this subarticle a "private ftation" is a foundation established or operating in
Malta for the benefit of a private interest or pasp which is not charitable.

(13) Every person who acts as a director of a legéty as referred to in subarticle (7)(h) andl§R)
who receives property by way of trust from a traste retain it on behalf of such trustee, shalbhe
approved person.

(14) Nothing in this article shall imply that a pen held to be a trustee under a constructive or
resulting trust or as a result of any statutorygion or judicial declaration has acted in breatkhis

Act during any period prior to his becoming awafsuch trusts and in such a case it shall be andefe
against prosecution under this Act to prove thatséid person was unaware of his duties hereunder.
Private trustees and notarial procedure. 43A. (1) In this article the term "Notarial Law" mearmeet
Notarial Profession and Notarial Archives Act.

(2) An individual who agrees to act as a trustezabse -

(a) he is related to the settlor, by consanguiaitwaffinity in the direct line up to any degreeiorthe
collateral line up to the fourth degree inclusively

(b) he has known the settlor for at least ten yaads in both cases,

(i) is not remunerated, even indirectly, exceppasnitted by any rules issued by the Authority;

(ii) does not hold himself out as a trustee togghblic, and

(iif) does not act habitually as trustee, in angecan relation to more than five settlors at ameti
(hereafter referred to as a "private trustee") metyas a trustee without the need for authorisation
terms of the preceding article, subject to the donts stated in subarticle (3).

(3) A private trustee shall be permitted to acttrastee under the following conditions which shall
apply as the case may be:

() in the case of a testamentary trust, that wigix months of accepting to act as trustee, hi dizav

up an inventory by notarial deed in terms of Pl# of the Notarial Law and shall declare in theede
that the inventory includes all the property unther trust and an extract of the will containingtak
terms of the said trust shall be annexed to trebrsatarial deed,

(ii) in the case of an inter vivos trust, the trosist be created by a notarial trust deed;

(i) where property, other than immovable propeiliy added to the trust by a settlor or any other
person, in terms of article 10 or by declarationtted trustee, such addition shall be recorded by a
notarial trust deed on delivery of the additionebgerty to the trustee, if practicable, but in aage
not later than fourteen working days of receiptsoich property by the trustee. In the case of
immovable property the addition of property shadl ¢arried out by a notarial act, an authenticated
copy of which shall be delivered to the depositooyary for safekeeping and registration with thestr
documents within such time;

(iv) records of meetings with beneficiaries, adwgsor protectors, the exercise of discretion by the
trustee in appointing or removing a beneficiaryrd@ducing, distributing or advancing trust propgity
the termination of the trust for any reason, oreotmaterial events shall be rendered in writing and
shall, together with any annual accounts and Cdectees, orders, declarations or directions which
may be issued in relation to trust property, bévedetd to the depositary notary;

(v) in all cases, the trustee shall declare thesfapplicable to himself to show that he does aqtire
authorisation to act as a trustee in terms of Altisand is not disqualified in terms of article Z8ter

the notary has warned him as to the importanchefruthfulness of such declarations;



(vi) in the case of a trust relating to relevarpgerty for the purposes of article 43(9), the depos
notary shall ascertain that the provisions of 43 are observed by the trustee.

(4) Where the trustee is a private trustee, theargopublic who publishes a will containing a
testamentary trust or receives a notarial trustdeter vivos shall be the sole depository of a@lisa
referred to in the preceding subarticle and su¢hrgeshall be known as the depository notary.
Provided that if such notary public is appointecdsustee in the deed creating the trust and &tep
so act, such notary shall ensure that the deedusf hames another notary public to carry out the
functions of the depositary notary.

(5) Notwithstanding any other law relating to thefpssion of notaries public, a notary who rece&es
will or notarial trust deed shall not be precludiein being appointed as the trustee in such deéed bu
a notary is a trustee he may not act as the deppsibtary or the notary keeper.

Provided that should the depositary notary be appditrustee subsequent to the creation of a tnisst,
acceptance to act shall be conditional on suchrynadelivering all trust documents to another
depositary notary to the satisfaction of the Auitiyaand as provided in subarticle (9).

(6) All documents relative to a trust shall be sitted to the depository notary within fifteen dayfs
coming into existence or of coming into possessibthe trustee or of the date of relevant event to
which the document refers, as the case may be.e@eipt of any such document the notary shall
declare in writing on the document the date, tiare] place of receipt. Such declaration shall, tihél
contrary is proved, be evidence of its content. Aith documents shall be held for safekeeping and
registration in the manner as may be laid dowrhieyAuthority from time to time.

(7) The trust deed and all documents relative ttuat filed with a depository notary shall be
confidential. The depository notary shall not bégeal to provide information on the trust deed ny a
other document relative thereto except as provigedhis Act and with the written consent of the
trustee or upon an order of the Court.

(8) Where in terms of Notarial Law a notary keepas been appointed instead of the depository
notary, the notary keeper shall be the depositatary relative to the trust and a reference to the
depository notary in this or any other law shallcbeastrued accordingly.

(9) The trustee may, by notice in writing to théarg and to the Authority, substitute the depogitar
notary or the notary keeper in his capacity asdiygositary notary and the latter shall deliverite t
substitute depositary notary all documents in lisspssion in the preceding subarticles and, in@ase
public deeds, authenticated copies thereof andwvihiisn thirty days from the date of the receipt of
such notice, unless otherwise ordered not to doysgbe Authority. The substituted notary may reques
a written receipt and keep copies of the documdabivered to the appointed depository notary but
shall keep such copies secure and in strict coméielend shall not provide access to any persom othe
than the serving depository notary, the trusteth@ruthority.

(10) A notary who fails to observe the provisiorighos article shall be guilty of an offence andikh

on conviction be liable to a fine (ammenda) of lests than fifty liri and not more than one hundred
liri.

Provided that no proceedings shall be institute@re@tthe notary, upon a notice in writing by the
Authority admits liability to pay such fine at msaximum amount.

(11) When a trust is created in accordance withptioeisions of this article, the trustee shall rema
subject to the requirements set out in relatiothéodepository notary until the termination of thest
even if the trustee becomes authorised or is gutesdi by a trustee authorised or not required to be
authorised in terms of article 43.

(12) When a trust is not created in accordance thighprovisions of this article and a private teesis
subsequently appointed to office, it shall be adition to his acceptance to act that a notarialdefe
acceptance be executed in such manner that thesjma of this article are observed as far as ptessi



at that stage, reference being made to the séttidhe purposes of the note of enroliment andlla fu
inventory, of the trust property being transfertedhe trustee, being attached.

(13) If any person wishes to create a trust andiapp a trustee other than a private trustee asal al
wishes that the provisions of this article appliGtsperson may choose to do so by notifying thanyot
public that it is his wish that the provisions bfst article apply and that the notary act as deposi
notary under the provisions of this article. Inlswase the notary shall request the trustee tadech
lieu of the declaration in subarticle (3)(v), thw is authorised, or not required to be authoriged,
terms of article 43 and is aware of his obligatiomsler this article. In such cases the requireroént
article 50 of the Notarial Law to the effect thiag tNotary registers a note of enrollment relatmghe
creation of the trust shall not apply if the satdapressly exempts him from such duty.

(14) In all cases the Court may exercise the paweappoint, remove, substitute and give directimns
a depositary notary on the application of the dggansnotary, any interested person or the Autlyorit

APPLICATION, GRANT, REVOCATION, ETC., OF AUTHORISAIDN
Application for authorisation. 44. An application for authorisation in terms of amich3 shall be
made in the form and manner required by the Authamd shall furthermore:
(a) contain or be accompanied by such informatiwh @articulars, in addition to those required kg th
article, as the Authority may require or as maylescribed;
(b) be verified in the manner and to the extentiregl by the Authority, or as may be prescribed;
(c) contain the address in Malta for service onapglicant of any notice or other document requoed
authorised to be served on him by or under this Act
(d) be accompanied by such fee as may be presdnhbredpect of the authorisation applied for.
Power to refuse or grant authorisation. 45. (1) The Authority may grant or refuse to grant
authorisation applied for under this Act.
(2) In granting authorisation the Authority may mdb it to such conditions as it may deem
appropriate, and having granted authorisation §,nfr@m time to time, vary or revoke any condition
SO0 imposed or impose new conditions.
(3) When considering whether to grant or refusd@ugation the Authority shall, in particular, have
regard to:
(a) the protection of settlors and beneficiaries a
(b) the protection of the reputation of Malta takimto account Malta’s international commitments;
and
(c) the promotion of competition and choice.
(4) Without prejudice to the provisions of arti@l8(8), the Authority shall notify any applicant itd
decision whether to grant or refuse to grant tbenice applied for within three months from the igice
of a complete application made in compliance wihn dpplicable provisions of this Act.
(5) Any requirement in this Act that a person beagproved person to carry out certain activities or
functions shall be interpreted as a requiremertt thahe case of a legal entity, any director fiicer
of such person, and, in the case of a trust, eaehobits trustees, be an approved person to carry
such activities or functions.
Power to cancel or suspend authorisation. 46. The Authority may at any time cancel or suspend an
authorisation in accordance with the provisionthas Act:
(a) if it considers that the holder thereof is aots no longer an approved person to act as teguer
(b) if it considers that the holder thereof doesfadil the requirements of, or has contraveneauy af
the provisions of this Act or of any rules or regfidns made thereunder, or has failed to satisfy or
comply with any obligation or condition to which loe the authorisation is subject by virtue of or
under this Act; or



(c) if the Authority has been furnished by or om&lé of the authorised trustee with information ahi

is false, inaccurate or misleading; or

(d) if the authorised trustee has not commencadiges within the term which may be provided for i
the authorisation or has ceased to provide suciicseor

(e) if it considers it desirable to cancel or suspéhe authorisation for the protection of the gahe
public or the reputation of Malta taking into acobMalta’s international commitments; or

(f) at the request of the authorised trustee; or

(9) in any other circumstances under which the Atty would have been precluded from issuing an
authorisation under this Act or where it would haveen entitled to refuse the grant of such
authorisation.

Notification of proposed refusal, variation, cancellation or suspension of an authorisation. 46A.

(1) Where the Authority proposes -

(a) to vary any condition to which the authorisatis subject or to impose a condition thereon; or

(b) to refuse an application for an authorisatiotoccancel or suspend an authorisation,

it shall give the applicant or, as the case mayheeauthorised trustee notice in writing of iteemtion

to do so, setting out the reasons for the decisiproposes to take.

(2) Every notice given under subarticle (1) shtdles that the recipient of the notice may, withilcls
reasonable period after the service thereof asbaastated in the notice, being a period of not fleas
forty-eight hours and not longer than thirty daysake representations in writing to the Authority
giving reasons why the proposed decision shouldbeotaken, and the Authority shall consider any
representation so made before arriving at a fiealsion.

(3) The Authority shall as soon as practicablefgiots final decision in writing to the applicant the
authorised trustee, as the case may be.

REGULATORY AND INVESTIGATORY POWERS
Power to requireinformation. 47. (1) Notwithstanding any other provision of this Attte Authority
may, by notice in writing, require any person wkloor was acting, or who appears to be or to have
been acting as trustee, or who was providing seswehich require authorisation according to thig Ac
and any other person who appears to be in posgseski@levant information to do all or any of the
following:
(a) to furnish to the Authority, at such time anidge and in such form as it may specify, such
information and documentation as it may requirdwgspect to any such activities as aforesaid,
(b) to furnish to the Authority any information documentation aforesaid verified in such mannet as
may specify;
(c) to attend before the Authority, or before asperappointed by it, at such time and place agjt m
specify, to answer questions and provide infornrm@md documentation with respect to any such
activities as aforesaid.
(2) The Authority may take copies of any documéuntsished or provided under this article.
(3) Where the person required to provide informato documentation under this article does not have
the relevant information or documentation, he stisitlose to the Authority where , to the bestisf h
knowledge, that information or documentation isjl #ime Authority may require any person, whether
indicated as aforesaid or not, who appears to itbéoin possession of that information or
documentation, to provide it.
(4) A statement made and documentation providgouisuance of any requirement under this article
may be used in evidence against the person makagtatement or providing the documentation as
well as against any person to whom they relate.



(5) Except as provided for in article 642(1) of theminal Code and of article 588(1) of the Code of
Organization and Civil Procedure, the provisionstlot article shall apply to all information or
documentation notwithstanding the provisions ofRhefessional Secrecy Act.

(6) The power to require the production of docuragan under the provisions of this article shall be
without prejudice to any lien or charge claimedaoy person in relation to such documentation.

(7) Where the Authority has appointed a person usdéarticle (1)(c), such person shall, for the
purposes of carrying out his functions under hipoamtment, have all the powers conferred on the
Authority by this article and a requirement madenhby shall be deemed to be and have the same force
and effect as a requirement of the Authority.

Power to issue directives. 48. (1) Without prejudice to any of the powers confdram it by this Act,

the Authority may, whenever it deems it necessgimg, by notice in writing, such directives as iayn
deem appropriate in the circumstances; and anypdoswhom or to which the notice is given shall
obey, comply with and otherwise give effect to aogh directive within the time and in the manner
stated in the directive.

(2) Without prejudice to the generality of the fgoeng provisions of this article, a directive undeis
article may -

(a) require anything to be done or be omitted todbee, or impose any prohibition, restriction or
limitation, or any other requirement, and confewpts, with respect to any transaction or other @ct,

to any assets, or to any other thing whatsoever;

(b) require that any person having functions ofustee be removed or replaced by another person
acceptable to the Authority;

(c) require a trustee to cease operations andrd wp its affairs, in accordance with such procedur
and directions as may be specified in the directii@ch may provide for the appointment of a person
to take possession and control of all documentxyrds, assets and property belonging to or in the
possession or control of the trustee.

(3) The power to give directives under this artistell include the power to vary, alter, add to or
withdraw any directive, as well as the power taiésaew or further directives.

(4) Where the Authority is satisfied that the cim@tances so warrant, it may at any time make public
any directive it has given under any of the pransiof this article.

Exchange of infor mation and collabor ation. 49. (1) In relation to trustees, the provisions ofcetil7

of the Malta Financial Services Authority Act shatiply mutatis mutandis.

(2) The Authority may exercise the powers grantet by virtue of this Act at the request of or the
purposes of assisting an overseas regulatory atythor

(a) where the assistance is required by the oversgalatory authority for the purposes of the eiser

of one or more of its regulatory functions; or

(b) where so required within the terms of Maltaiternational commitments; or

(c) where so required within the terms of undertgkiassumed in bilateral or multilateral agreements
for the exchange of information and other formsafaboration with overseas regulatory authorities
including a request under a memorandum of undetstgrconcluded with the Authority.

Right of entry. 50. (1) Any officer, employee or agent of the Authoritpn producing, if required,
evidence of his authority, may enter premises oeclpy a person on whom a notice has been served
under this Act for the purpose of obtaining theoiniation or documents required by that notice, or
otherwise for the purpose of the investigation, ahelxercising any of the powers conferred upon it.

(2) Where any officer, employee or agent of thehduty has reasonable cause to believe that if such
notice as is referred to in subarticle (1) werevegrit would not be complied with or that any
documents to which it could relate would be removachpered with or destroyed, such person may,
on producing, if required, evidence of his authgrénter any premises referred to in subarticlef@f)
the purpose of obtaining from there any informat@mndocuments specified in the authority, being



information or documents that could have been requinder such notice as is referred to in subartic
().

(3) For the purposes of any action taken undeptbeisions of this article, the Authority may regtie
the assistance of the Commissioner of Police, whyg far such purpose exercise such powers as are
vested in him for the prevention of offences areléhforcement of law and order.

SANCTIONS
Offences. 51. (1) Any person who contravenes or fails to compithwany of the provisions of this Act,
or contravenes or fails to comply with any authatitsn, condition, obligation, requirement, direetiv
or order made or given under any of the provismithis Act, shall be guilty of an offence.
(2) Any person who for the purposes of, or pursti@nany of the provisions of this Act or of anyesl
or regulations made thereunder, or any conditidsigation, requirement, directive or order made or
given as aforesaid, furnishes information or makestatement or declaration which he knows to be
inaccurate, false or misleading in any materiapees or recklessly furnishes information or ma&es
statement which is inaccurate, false or misleadirany material respect, shall be guilty of an néfe.
(3) Any person who with intent to avoid detectiointlee commission of an offence under this Act,
removes, destroys, conceals or fraudulently aliegsbook, document or other paper, shall be goiity
an offence.
(4) Any person who intentionally obstructs a persaercising rights conferred by this Act shall be
guilty of an offence.
(5) Any person who acts or purports to act as stériin Malta without being authorised to do so by
the Authority, when so required in terms of thig,Aghall be guilty of an offence.
(6) Any person who is guilty of an offence undebaticles (1), (2), (3), (4) and (5) and, saving an
higher punishment which may be provided under ahgrdaw, shall be liable, on conviction, to a fine
(multa) not exceeding two hundred thousand liticoa term of imprisonment not exceeding four years,
or to both such fine and imprisonment.
(7) Where a trustee contravenes or fails to compith any of the conditions imposed in an
authorisation issued under article 43, or the doos imposed in article 43A, or contravenes dsfa
comply with any directive, obligations or other uggment made or given by the Authority, t he
Author i ty may impose an administrative penaltyickbhmay not exceed forty thousand liri.
(8) A breach or non-observance by any person ofpaayision of this Act relating to the authorisatio
of such person to act as a trustee or otherwisé# shtiin any manner prejudice the validity or
enforceability of a trust or affect the duties aagponsibilities of such person in terms of this.Ac

RULES
Power toissuerules. 52. (1) The Authority may issue rules governing trusteghether authorised or
not required to obtain authorisation in terms a$ #ct, the operations of trustees in Malta, andlon
qualifications to act as trustees. The rules dhalbinding on the trustees and other persons asmay
specified therein. The rules may lay down additiaeguirements and conditions in relation to the
activities of trustees, their responsibilities he tAuthority, a code of conduct, and any other enatas
the Authority may consider appropriate, includitig form and content of accounting records to be
kept by trustees.
(2) The Authority may also issue rules to estabhgich activities constitute administrative sergée
relation to trusts and to establish the criteriatii@ conduct of these activities.
Disqualification orders. 53. (1) The court, upon the application of the Authgrimay make a
disqualification order against any person who isfib guilty of an offence under this Act or any athe
law, other than an offence punishable only withn&,for who has infringed any requirement of this
Act.



(2) The court, upon the application of the Authprdr any interested person, may also make a
disqualification order against any person if is&isfied that his conduct as a trustee of a teigter
taken alone or taken together with his conduct siasdee of any other trust or trusts, makes hiffit un
to be a trustee.

(3) A disqualification order made under this adichay be for a minimum period of one year and a
maximum period of fifteen years.

(4) For the purposes of this article, a disquadiilen order is an order whereby a person shall not,
without leave of the court -

(a) be a trustee of a trust or a private foundaton

(b) be delegated any functions, duties or poweestafistee; or

(c) perform or exercise any functions or othervastein a fiduciary capacity in relation to a marmgat
trust or a private foundation.

(5) A notice of a disqualification order made untles article shall -

(a) be delivered by the Registrar of Courts toAhéhority;

(b) be furthermore recorded in a register to be kapthis purpose by the Authority and which shzél
open for public inspection.

(6) Any person who, while being subject to a dididjgation order, acts in contravention thereofakh

be guilty of an offence and liable on convictionatdine (multa) of not more than twenty thousamd li
or imprisonment for a term not exceeding three yeato both such fine and imprisonment.

(7) The provisions of this article shall be withqurejudice to any other offences or remedies which
may exist under any other law.

Persons not qualified to act astrustees. 54. A person shall not be qualified for appointmentamhold
office as trustee if -

(a) he is interdicted or incapacitated or is anisgithrged bankrupt;

(b) he has been convicted of any of the crimescaffg public trust or of theft or of fraud or of
knowingly receiving property obtained by theft cadd;

(c) he is a minor; or

(d) he is subject to a disqualification order unaleicle 53.

APPEALS
Appeals. 55. (1) In this article, the "Financial Services Trilalihmeans the Tribunal established in
terms of article 21 of the Malta Financial Servidasgthority Act, and the term "Tribunal" shall be
construed accordingly; and the provisions of thd adicle 21 shall, except in so far as any ofhe
incompatible with the provisions of this articleppdy to appeals made to the Financial Services
Tribunal under this Act.
(2) Any person who is aggrieved by a decision ef Authority -
(a) to refuse the issue of an authorisation;
(b) to impose or vary any condition of an authdrsg
(c) to impose or vary any restriction;
(d) to revoke an authorisation;
(e) to make any order under this Act,
may appeal against the decision to the Financiali@ess Tribunal within such period and under such
conditions as are established under the Malta Einb8ervices Authority Act.
(3) An appeal against a decision of the Authoritglsnot suspend the operation of that decision.
Meaning of term trustee. 56. For the purpose of articles 44 till 55 the ternustee"” shall be construed
as including those persons referred to in artiig 2).

GENERAL PROVISIONS



Power to make regulations or rules. 57. (1) The Minister may, on the advice of the Authpmake
regulations or rules for the better carrying outamfy of the provisions of this Act, and may, in
particular, but without prejudice to the generatifythe foregoing, by any such regulations or rules

(a) provide for the returns, statements, and nstiodbe made or given for any of the purposesisf th
Act, and the form and contents thereof;

(b) regulate the conduct, duties and other oblogetiof trustees, including the returns, statemants
other information they are to submit to the Authgrand establish the maximum amount which,
notwithstanding any provision of this Act, may bearged as fees by such trustees;

(c) alter any fees established by any provisiothsf Act, and amend any such provision accordingly
reflect changes in the cost of living or in theueabf currencies, and establish such other feesags

be deemed appropriate in respect of any mattewxlicch a fee is not provided by this Act.

Provided that no alteration of any fees shall haffect before the expiration of one year from the
publication of such alteration in the Gazette;

(d) make rules of court for any purpose of this Aot of proceedings thereunder, providing by such
rules for any matter referred to in section 2%af Code of Organization and Civil Procedure;

(e) to further regulate the activities of trustaeswell as the services provided and activitiesexion

or in conjunction therewith or in relation therefwpviding for any matter he may deem expedient
including the creation and exercise of rights byasrthe benefit of the beneficiaries or settlonsl dhe
imposition of duties and obligations on person$ansed to act as trustees;

(f) to establish the requirements relating to theks of account to be maintained by trustees, dha f
and content of accounts which trustees are obliggaepare, which accounts have to give a true and
fair view of the assets under trusts, the requirgmef review or audit on such accounts, the duifes
auditors who may be engaged and related matters;

(g) to exempt any activities or classes of perdom® the requirements of articles 43 and 43A and to
impose conditions he may deem fit for eligibilir fexemption;

(h) without prejudice to any rules which may apptyterms of the Investment Services Act, to
establish rules applicable to the responsibilibésrustees of unit trusts under this Act, the essx
units, the rights and responsibilities of unit teskl and any other matters which may need to be
regulated relating to unit trusts;

(i) to regulate any matters in connection with tise of trusts in commercial transactions, to esstabl
conditions for such use including the prohibitioh such use, and to amend the definition of
commercial transactions in the Act;

() to regulate any matter in relation to secutitystees and security trusts, including the deéinibf
what constitutes fair and reasonable actions atio#l to enforcement of security trustees;

(k) to regulate trusts which provide for mainterermd persons or for the provision of annuities or
pensions;

() to regulate the accumulation of income andriistion of income and capital by trustees and
ancillary matters;

(m) to regulate the duties of private trustees #rm duties and functions of depository notaries,
procedures to be adopted for the safekeeping aystnagion of all documents filed with such notary
relation to a trust and all ancillary matters;

(n) to regulate matters in relation to trusts addiy holders of public office and such other pessas
may be prescribed, including the qualificationstloé trustees, the powers of appointment of such
trustees, the powers and duties of such trusthestights of beneficiaries and third parties intsuc
cases and all ancillary matters;

(o) prescribe any matter that may or is to be pilesd.

(2) Regulations made under any of the provisionthisf Act may be made in the English language
only.



Transitory provisions - Act XIII of 2004.
Transitory provisions. 35. (1) The following provisions in this Part shall &pm relation to registered
trusts, trustees of unregistered trusts, licensedimees and nominee companies as referred to in the
principal Act (Cap. 331) as in force immediatelydye the coming into force of this Part and the tslal
Financial Services Centre Act as retained in fdrgéct XVII of 2002 (hereinafter referred to as éth
applicable law").
Registered trusts.
(2) Upon the coming into force of this Part no fiert trusts shall be registered in terms of theqgyad
Act as in force immediately before the coming iftce of this Part.
(3) All trusts registered prior to the coming irfitoce of this Part shall continue to be regulatgdhe
principal Act as in force immediately before themiog into force of this Part for a maximum peridd o
ten years from the date of their registration dred/tshall continue to enjoy the rights and exenmgtio
and other privileges due as provided by the pradchrct as in force immediately before the coming
into force of this Part.
(4) A trustee of a registered trust in relationntoich the period of ten years has expired priothi®
coming into force of this Part shall amend thettdesed in consultation with the settlor, any pradec
or other interested parties so as to achieve camg#i with the principal Act as amended by this Part
within a maximum period of two years from the coginto force of this Part.
(5) A trustee of a registered trust in relatiowoich the said period of ten years is due to expirer
after the coming into force of this Part shall achéime trust deed in consultation with the settéory
protector or other interested party so as to aeh@mmpliance with the principal Act as amended by
this Part within a maximum period of two years frima expiry of the said period of ten years.
(6) Notwithstanding the provisions of subarticld} &nd (5), a trustee of a registered trust magnat
time prior to the lapse of said period of ten yeamend the trust deed as aforesaid to achieve
compliance with the principal Act as amended by Part and such amendment shall imply a waiver of
all rights and exemptions and other privileges eomglated by the provisions of the principal Actiras
force immediately before the coming into forcetustPart.
Trustees of unregistered trusts.
(7) The trustee of any trust, other than a regstérust, which is in existence on the date ofciiaing
into force of this Part, and to which the provisarf article 43(1) of the principal Act as amendbgd
this Part applies, shall, within two years of sulete, do all such acts as may be necessary to gompl
with the provisions of the principal Act including:
(a) applying for and obtaining authorisation asustee in terms of article 43 of the principal Ast
amended by this Part; or
(b) making the relevant declarations and prepasungh inventory of trust assets as required bylartic
43A of the principal Act as amended by this Part; o
(c) notifying the Authority of his activities to ¢hextent necessary; or
(d) cease to act as a trustee in Malta unless taénsbauthorisation as required by the principa 2
amended by this Part.
(8) Nothing validly done in relation to a trust @rito the coming into effect of this Part shall be
affected hereby and no action carried out prioth® coming into force of this Part and, without
prejudice to any trust regulated by a foreign laad the provisions of the Recognition of Trusts Axd,
relationship in existence prior to the coming ifdcce of this Part shall be treated as a trustioelahip
unless it unambigouosly appears from the relatipnitat it was intended to create a trust relatigms
Licensed nominees.



(9) On the coming into force of this Part, no fertHicences to act as a licensed nominee shall be
issued in terms of the applicable law and all @xgstalid licences issued up to such date shalirexp
upon the lapse of two years from the coming intedmf this Part.

(10) (a) Upon the lapse of six months from the cmmnto force of this Part and until the expiryaat
referred to in subarticle (9), no licensed nomiskall undertake any new nominee activities and
licensed nominees shall only continue to servigstie) arrangements.

(b) A licensed nominee shall, prior to the lapséna years from the coming into force of this Rart

(i) either apply for authorisation under article@3he principal Act as amended by this Part;

(ii) or cease its business activities.

Provided that if such licensed nominee does ndiplzuthorisation to act as a trustee under adigle
such licensed nominee shall be obliged to enswaedt rights of property held under trusts or othe
arrangements are transferred in the form requisethlv to a person who is duly authorised to act as
trustee in terms of article 43 or that the provisiof article 43A are fully complied with, as thase
may be.

(11) Notwithstanding any limitation in any memorand and articles of association of any licensed
nominee company in terms of the applicable law, suigh company may at any time apply for and
may be granted authorisation to act as a trustesrmms of the principal Act as amended by this.Part
(12) Upon the issue, in terms of article 43 of phiecipal Act as amended by this Part, of authdiosa

to any such company to act as a trustee in termertafle 43 of the said Act, any licence issued
pursuant to the applicable law shall expire anddeelled and

shall be surrendered to the Authority.

Nominee companies.

(13) Upon the coming into force of this Part natlier warrants to act as a nominee company shall be
issued in terms of the applicable law.

(14) (a) Where upon the coming into force of thestPa nominee company is solely performing the
functions of liquidator of offshore companies, liai immediately submit its warrant to the Authgrit
for modification and such warrant shall continueb® renewed only in relation to the functions of
liquidator and until such time as the nominee camgpeompletes the winding up of such offshore
companies, whereupon the nominee company shall datedy surrender its modified warrant to the
Authority for cancellation.

(b) A nominee company solely performing the funesicof liquidator as aforesaid shall not act as
trustee in any manner and shall not be entitle dpaly for authorisation to act as trustee in teahs
the principal Act as amended by this Part.

(15) (a) Where upon the coming into force of the&stPa nominee company is solely performing the
functions of trustee of registered trusts, the am@rof such nominee company shall be renewabla for
maximum period of two years from the coming intactof this Part and such nominee company shall,
during the said period, continue to be regulatethleyprincipal Act as in force prior to the comingp
force of this Part and by the relevant provisiohthe applicable law.

(b) A nominee company solely performing the funei@f trustee as aforesaid shall, prior to thedaps
of the period of two years from the coming intocwof this Part:

(i) either apply for authorisation to act as trestender article 43 of the principal Act as amenbgd
this Part,

(i) or cease to act as trustee.

Provided that where such nominee company doeshtaincauthorisation to act as trustee under article
43, it shall be bound to ensure that all the rigtiteroperty under trusts and all other arrangesang
transferred in the form required by law to a peraathorised to act as trustee in terms of artiGle#
that the provisions of article 43A are fully congaliwith, as the case may be.



(16) Where upon the coming into force of this Parthominee company is performing both the
functions of liquidator of offshore companies aigbahe functions of trustee of registered trutits,
provisions of subarticle (12) shall mutatis mutandpply to such nominee company in respect of its
functions of trustee and the provisions of subkrtid1)(a) shall mutatis mutandis apply to such
nominee company in respect of its functions of il@tor, and the modification of its warrant as
provided for in subarticle (11)(a) shall be reqdimnly in respect of any period following the lajfe
two years from the coming into force of this Pdudying which the nominee company continues to act
as liquidator of offshore companies.

(17) The Authority shall have the power to requsteh changes to the memorandum and articles of
association of any licensed nominee or any nomawgepany applying for authorisation, including a
change in name to the extent considered necessas to more suitably reflect its status, provided
that any such changes shall not affect the auttoris of the company to act as a trustee in terfntiseo
principal Act as amended by this Part or the fuundias liquidator of a nominee company under the
applicable law.

SCHEDULE
(Articles 2 and 5A)
CONVENTION ON THE LAW APPLICABLE TO TRUSTS AND ON HEIR RECOGNITION
CHAPTER 1- SCOPE
Article 1
This Convention specifies the law applicable tatswand governs their recognition.
Article 2
For the purposes of this Convention, the term ttriefers to the legal relationship created - iMigos
or on death - by a person, the settlor, when absets been placed under the control of a trustethé
benefit of a beneficiary or for a specified purpose
A trust has the following characteristics:
(a) the assets constitute a separate fund andaeepart of the trustee’s own estate;
(b) title to the trust assets stands in the nantaefrustee or in the name of another person balbef
the trustee;
(c) the trustee has the power and the duty, inectspt which he is accountable, to manage, empitoy o
dispose of the assets in accordance with the tefrtige trust and the special duties imposed upon hi
by law. The reservation by the settlor of certaghts and powers, and the fact that the trustee may
himself have rights as a beneficiary, are not regrdy inconsistent with the existence of a trust.
Article 3
The Convention applies only to trusts created vialuly and evidenced in writing.
Article 4
The Convention does not apply to preliminary issedating to the validity of wills or of other adby
virtue of which assets are transferred to the érist
Article 5
The Convention does not apply to the extent thatalv specified by Chapter 1l does not provide for
trusts or the category of trusts involved.

CHAPTER II - APPLICABLE LAW
Article 6
A trust shall be governed by the law chosen bysgtdor. The choice must be express or be imptied i
the terms of the instrument creating or the writavidencing the trust, interpreted, if necessaryhe
light of the circumstances of the case.



Where the law chosen under the previous paragrap ot provide for trusts or the category of trust
involved, the choice shall not be effective andléve specified in Article 7 shall apply.

Article 7

Where no applicable law has been chosen, a tradl [t governed by the law with which it is most
closely connected. In ascertaining the law withaliha trust is most closely connected referencd shal
be made in particular to:

(a) the place of administration of the trust deatgd by the settlor;

(b) the situs of the assets of the trust;

(c) the place of residence or business of thedeyst

(d) the objects of the trust and the places whezg &re to be fulfilled.

Article 8

The law specified by Article 6 or 7 shall govere thalidity of the trust, its construction, its effe, and
the administration of the trust.

In particular that law shall govern -

(a) the appointment, resignation and removal ofté®s, the capacity to act as a trustee, and the
devolution of the office of trustee;

(b) the rights and duties of trustees among therasel

(c) the right of trustees to delegate in wholeropart the discharge of their duties or the exerois
their powers;

(d) the power of trustees to administer or to dégpof trust assets, to create security interestedn
trust assets, or to acquire new assets;

(e) the powers of investment of trustees;

() restrictions upon the duration of the trustd aipon the power to accumulate the income of tinst;tr
(g) the relationships between the trustees andémeficiaries including the personal liability difet
trustees to the beneficiaries;

(h) the variation or termination of the trust;

(i) the distribution of the trust assets;

(j) the duty of trustees to account for their adstiation.

Article 9

In applying this Chapter a severable aspect otrilnst, particularly matters of administration, miasy
governed by a different law.

Article 10

The law applicable to the validity of the trust Blueetermine whether that law or the law governang
severable aspect of the trust may be replaced dpanlaw.

CHAPTER Ill - RECOGNITION
Article 11
A trust created in accordance with the law spettibg the preceding Chapter shall be recognised as a
trust. Such recognition shall imply, as a minimuhat the trust property constitutes a separate,fund
that the trustee may sue and be sued in his cgpasitrustee, and that he may appear or act in this
capacity before a notary or any person acting iféinial capacity. In so far as the law applicabbe
the trust requires or provides, such recogniticalsimply, in particular -
(a) that personal creditors of the trustee shaléhre recourse against the trust assets;
(b) that the trust assets shall not form part eftthistee’s estate upon his insolvency or bankytiptc
(c) that the trust assets shall not form part efrtatrimonial property of the trustee or his spause
part of the trustee’s estate upon his death;
(d) that the trust assets may be recovered whetrubtee, in breach of trust, has mingled trusesss
with his own property or has alienated trust asddtsvever, the rights and obligations of any third



party holder of the assets shall remain subjethédaw determined by the choice of law rules @& th
forum.

Article 12

Where the trustee desires to register assets, n@wvalbmmovable, or documents of title to them, he
shall be entitled, in so far as this is not prot@iby or inconsistent with the law of the Stateereh
registration is sought, to do so in his capacityrastee or in such other way that the existencthef
trust is disclosed.

Article 14

The Convention shall not prevent the applicatiomubés of law more favourable to the recognition of
trusts.

CHAPTER IV - GENERAL CLAUSES
Article 15
The Convention does not prevent the applicatioprofiisions of the law designated by the conflicts
rules of the forum, in so far as those provisioasnot be derogated from by voluntary act, relaiing
particular to the following matters:
(a) the protection of minors and incapable parties;
(b) the personal and proprietary effects of magjag
(c) succession rights, testate and intestate, edlydte indefeasible shares of spouses and velsti
(d) the transfer of title to property and secunittgrests in property;
(e) the protection of creditors in matters of ingwicy;
(f) the protection, in other respects, of thirdtjgar acting in good faith.
If recognition of a trust is prevented by applioatiof the preceding paragraph, the court shaltdry
give effect to the objects of the trust by otheiamse
Article 16
The Convention does not prevent the applicatiothose provisions of the law of the forum which
must be applied even to international situatiomsspective of rules of conflict of laws.
Article 17
In the Convention the word "law" means the ruledast in force in a State other than its rules of
conflict of laws.
Article 18
The provisions of the Convention may be disregardéen their application would be manifestly
incompatible with public policy (ordre public).
Article 22
The Convention applies to trusts regardless otfitite on which they were created.



