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DECISION

INTRODUCTION

In 1977 the first respondent became the ownerbperty known as

"Bookookorara”, identified in these proceedingSBmoka". The first respondent is a family
company of the second and third respondents, MrMns Reeves. Mrs. Reeves played little direct
part in the events of the case. | will proceedt@nfooting that unless the applicant ("Elders") can
succeed against the other respondents it canno¢sd@gainst her.

2. Before 1977, Booka was in the ownership of Meetes' family, having been purchased by his
father between 40 and 50 years previously. Fron8 18&re was a registered mortgage upon the
title in favour of The National Bank of Australiad. Mr. Reeves was born in 1928. His father died
in 1976. Booka is situated in northern New SoutHé&/approximately 37 km. from Tenterfield in
New South Wales and 32 km. from Stanthorpe in Qslaad. At all material times Mr. and Mrs.



Reeves resided in the town of Stanthorpe and n&omka. Booka has a frontage to the Mount
Lindsay Highway of more than 1 km. It has an areapproximately 1039 hectares.

3. On 22 August 1984 a conveyancing transactionovagleted whereby the National Bank
mortgage was discharged and the first respondamsferred Booka to Elders. The sale price for the
land and improvements was $1,000,000 and Eldergegtdo the first respondent a "mortgage
back". This was a second mortgage over Booka tareem indebtedness of $490,000.

4. Elders granted a first mortgage over Bookagooaip of some twenty-five persons and this
security was described in the present proceedingtha contributory mortgage”. In the events that
have since occurred, Booka was sold by the mor&gageder the contributory mortgage, in
exercise of their power of sale. The sale price $&3),000. The transfer by the mortgagees under
the power of sale was registered on 17 March 1B86ka has thus passed into the hands of third
parties who play no role in the present proceedings

5. In the second mortgage to which | have referfiddiers covenanted with the first respondent to
pay the principal sum of $490,000 on 22 August 1888, in the meantime, to pay interest at the
rate of 20% per annum by equal half yearly instaltsiethe first instalment to be paid on the date of
the mortgage, namely 22 August 1984. A sum of $1®ylas allowed in the adjustments on
settlement for the first instalment. Also allowed in the adjustments was $86,000 on account of
plant and equipment sold along with Booka, but urdgeparate contract. The second mortgage
contained a covenant that it was collateral witth secured repayment of the same sum as
mentioned in a bill of sale and stock mortgagenefs¢ame date and between the same parties, and
also a memorandum of mortgage of the same dateebat®@FP Properties Pty. Ltd. as mortgagor
and the first respondent as mortgagee. | refer iatihese reasons to the circumstances of the
creation of these collateral securities.

6. By its cross-claim in the present proceedings first respondent seeks to recover from Elders
the principal sum outstanding together with inter€be cross-claim pleads that Elders failed to pay
the plaintiff on 22 August 1985 the principal sufi$td90,000 secured by the second mortgage and
has failed to pay certain interest thereon withrésailt that there was outstanding at the time the
cross-claim was filed on 23 February 1987, the sti8637,242.04. The correctness of these
calculations is not disputed by Elders, nor, sultigevhat follows, is the existence of the obligati

of Elders to pay these moneys.

7. Elders commenced these proceedings on 30 Sepitdr®86. By its Statement of Claim (which
underwent several amendments), Elders seeks walieh would have the effect, inter alia, of
removing its obligations to the first respondendemthe covenants in the second mortgage upon
which the first respondent relies as the sourdesafross-claim. | turn now to the background te th
case sought to be made good by Elders.

8. On 6 November 1984, a prospectus was issudektpublic in respect of 11,231,581 units at $1
each in what was styled the "GGI Rural Income anaa@ Trust" ("the GGI Unit Trust"). The
prospectus was necessary because the units inaquestre prescribed interests within the meaning
of Division 6 of Part IV of the Companies (QueenslpCode ("the Code") and the other State and
Territory Codes. The prospectus had been througlnaber of drafts in the preceding year. The
prospectus was lodged with and registered by tharfiiesioner of Corporate Affairs of the State of
Queensland as delegate of the National CompangSecurities Commission. The prospectus
stated that it was proposed to issue, circulated@stdbute it in all States and the Australian Talp
Territory. The manager was Golden Grove Industrigsted (described in these proceedings as



"GGI") and Elders was trustee to the unit holdershe prospectus Booka was described as owned,
together with plant and equipment thereon, by El@dartrustee of the GGI Unit Trust.

9. Elders had its central management based in Afdelli conducted its affairs independently of
other companies in the Elders group.

10. Shortly put, the history of the GGI Unit Trusthat the original trust deed constituting what
was then described as the "GGI Pig Trust" was dafeduly 1982 and was made between GGl
(then styled Golden Grove Industries Pty Limitesin@anager and QFP Properties Pty. Limited as
trustee. In July 1984, that is to say before theseent of the 22nd August 1984 of the purchase of
Booka and the creation of the second mortgage toaitie first respondent, there were some
important changes. Elders was appointed trusteendme of the trust was changed to "GGI Rural
Income and Growth Trust" and the then existing baoltlers approved substantial changes to the
trust deed to enable it to be an approved deednitiie meaning of s.166 of the Code. The
amending deed incorporating these amendmentshattrust deed was executed by GGl as
manager and Elders as trustee and dated 6 Augd4t This is the deed that was the trust deed for
the purposes of the prospectus. | will have ocecalsiter in these reasons to refer to particular
provisions of the trust deed.

11. The GGI Unit Trust did not prosper. Section d78e Code contains provision for the winding
up of the undertaking, scheme, enterprise or aeraegt to which an approved deed relates. On 25
June 1985, on the application of Elders, the Supr€aurt of Queensland confirmed the following
resolution passed at a meeting of unit holders aeld5 May 1985:

This meeting of unit holders being duly

apprised of the placing of the former

management company under the Trust Deed

Golden Grove Industries Limited into

liquidation on 26 March 1985 and of its

ceasing to carry on business desires that

the undertaking scheme enterprise or

arrangement to which the Trust Deed bearing

date 6th August, 1984 establishing the

G.G.l. Rural Income and Growth Trust relates

be wound up in accordance with the

provisions of the said trust deed ...

12. The Supreme Court ordered that Elders, ae#udtthe GGI Unit Trust, be authorized to carry
out the winding up of the said GGI Unit Trust. ls@authorized Elders to exercise all the powers
set out in the trust deed which were necessaryrandental to the realization of the GGI Unit
Trust.

13. The proceedings in this Court were commence80oBeptember 1986. Elders seeks relief
which would have the effect both of requiring tiretfrespondent to take no further steps to recover
any moneys owing to it under covenants in the seooortgage and collateral securities | have
mentioned and of declaring void such obligationthofirst respondent under those securities. |

will return shortly to indicate the footing on whithese claims are based.

14. In addition, the second mortgage taken byitserespondent over Booka contains nothing
which would indicate that Elders mortgaged Bookansy representative capacity or that Elders
gave the covenants in favour of the first respohdeany fashion which limited the liability of
Elders thereunder to the first respondent. Eldetsidt, for example, limit its liability, upon the



covenants to repay, to the value of assets helldwrs as trustee of the GGI Unit Trust. In this
setting, Elders seeks rectification of the secondigage and collateral securities by the inseribn
words to indicate that the liability thereundei&ddlers to the first respondent is "as trustee ef th
GGl Rural Income and Growth Trust and to the exbey of the assets of the GGI Rural Income
and Growth Trust." 44p

Elders also seeks the taking of accounts and the

making of enquiries to ascertain the amount of tssdamage sustained by it or sustained by the
unit holders for whom it was trustee. Apart frore #iguitable remedy of rectification, Elders places
reliance for the authority of the Court to provities range of remedies upen. 82and87 of the
TradePractices Act 197{'theTP Act').

15. The central element in the Elders' case isthigafirst respondent contravenesl52and53A
(2)(b) of theTP_Act, that the other respondents were involved in tloosgraventions (within the
meaning ok.75Bof theTP Act and the principles expounded in Yorke v Lugeg35] HCA 65
(1984) 158 CLR 661)and that the loss or damage suffered by Eldetedgonduct done in
contravention of these provisions is recoverabl&loers from the respondents undei2.

16. The contraventions ef52are said to arise both from misleading or deceptpresentations
and from failure to make certain disclosures tceEdvhen, in the circumstances, there were
obligations to do so. The allegedly misleading eceptive representations relied on for
contravention of.52include false or misleading statements as to tive payable for Booka and
value of Booka. | refer later in this judgment be distinction which may exist in this setting
between "value" and "price". These false or mislegdtatements are alleged also to contravene
s.53A(1)(b) of theTP Act; however in his address senior counsel for Elgatisated that reliance
was placed upos.53Afor more abundant caution and that Elders wouldriigkely to succeed
unders.53Aif it did not succeed under52.Elders relied upos.53Aas it stood before the
amendment (by Act No. 17 of 1986) which substitutezlword "representation” for "statement”
viz.

53A(1) A corporation shall not, in trade or
commerce, in connection with the sale or grant,
... of an interest in land...

(b) make a false or misleading statement
concerning the nature of the interest in the
land, the price payable for the land, the
location of the land, the characteristics of
the land, the use to which the land is
capable of being put or may lawfully be put
or the existence or availability of

facilities associated with the land.

17. The obligations of disclosure were said toeafiiem fiduciary duties owed to Elders and the
unit holders for whom Elders was trustee. Thosediary duties arose, it is alleged, either because
the respondents (particularly Mr. Reeves) wereh(@GI) promoters of the business venture
described as the GGI Unit Trust or, because thesddvduciary duties to Elders and the unit
holders by reason of the particular circumstanéeseocase, whether or not this involved
classification of Mr. Reeves or the other respotglas promoters in any technical sense. These



fiduciary duties thus were relied on, not as prongdany direct footing for relief, so much as to
support the submission that failure to dischargeldigation of disclosure may give rise to
misleading or deceptive conduct to which2of theTP Actapplies.

18. The hearing proceeded on the basis that | wabeddl with what | might describe as the
rectification issue and with the question of whetihere had been contraventionsdgd2and s53A

SO as to give rise to liability for loss or damamlers.820f theTP Act It was agreed that if |

found in favour of Elders on thEP Actissues it would be necessary to take further exidend
hear further submissions as to the quantificatioany loss or damage that was recoverable under
s.82from the respondents and the terms of any othief tenders.870of theTP Act The hearing, in
respect of the issues under #fe Act, was described as one concerning liability rathan

quantum.

19. Elders' senior counsel referred at variousestadj the case to its position as trustee charged
with the protection and vindication of the intesest the unit holders. Alleged duties upon the
respondents that were said to have arisen wereilded@s owed to Elders in its representative
capacity. However, the Application and Statemer@laim did not expressly assert that Elders sued
in a representative capacity (@fderal Court Rule©rder 4, Rule 4). Moreover, Elders has direct
and personal interests in the claim for rectificatand, if that fails, in defending the cross-claim
these are interests perhaps not necessarily cosax¢ewith those of the unit holders. But no point
was taken on these issues by the respondents,saychib more concerning them, particularly in the
light of the conclusion | have reached on the fieetiion claim.

SALIENT FACTS
20. | turn now to consider the salient facts.

(A) Up to execution of the option agreement - 9eJ1883

21. Elders relies upon various incidents in thisqueas indicative of misleading or deceptive
conduct or false or misleading statements withenresspective meanings ®62and s53A(1)(b) of
theTP Act, as | above described. At all material times aRétrick Joseph O'Dea was a director of
GGI. This company was styled Golden Grove IndustAgy. Limited until 6 February 1984, when,
consequent upon conversion to a public compampanged its name to Golden Grove Industries
Limited. Mr. O'Dea was the dominant force in thiamé of GGI. He was not called to give
evidence in these proceedings. In the prospectusabealescribed in terms marking him as an
experienced man of business.

22. 0On 30 July 1982, GGI as manager settled theafi$8,000 on QFP Properties Pty. Limited as
trustee to establish what was then described a%364¢ Pig Trust". Mr. O'Dea controlled QFP
Properties Pty. Limited. By 1 August 1984 a total 277,000 units at $1 each had been issued to
169 unit holders. A piggery was constructed neaur¥pin New South Wales and commercial
operations commenced some time after August 198Bebruary/March 1983 Mr. O'Dea
considered proposals for expansion of the opersitndithe trust. A particular proposal involved the
"vertical integration” of the piggery at Young wihbreeding unit, a feed mill, processing works
and a holding of rural property. Funds were todleiged for these purposes from the public.
Approaches were made to two professional trustegaaies with a view to engaging one of these
companies to act as trustee for the proposed piuict raising. One of these companies was
Elders.

23. The attention of Elders was solicited initiddly Mr. O'Dea in discussions with a Mr. Hewett on
12 April 1983. Mr. Hewett was an employee of Eldéts was not called to give evidence. These



discussions were followed by a letter of 13 Ap@B3 written to Mr. Hewett by Mr. Bryan Murray
Hughes, an employee of GGI. Mr. Hughes did givelence in Elders' case.

24. On 18 April 1983 a proposal was sent by G@&ltters which outlined the expansion scheme
and invited Elders to act "as Public Trustees'eiatron to the proposed venture. On 13 May 1983,
Mr. David Oakshott, the then General Manager oEEdwrote a letter to Mr. O'Dea in which he
"confirmed" that Elders "shall be pleased to actastee" in the proposed public trust. This did
not, in the view of Elders, impose an obligatiomuyit to continue if, as the project developed, it
became apparent that Elders should not do so.€ftez bf 13 May also set out details of Elders’
scale of fees. Mr. Oakshott was not called to gvieence. Mr. O'Dea then replied on behalf of
GGl on 24 May 1983, stating "we are delighted tlders are going to join us in this development"
and indicating to Elders that a draft prospectus &ing "developed” by GGI's solicitors Messrs.
MacGillivray & Company of Brisbane. Mr. Hunt of ghfirm of solicitors appeared frequently in the
events that followed. He did not give evidence.

25. The first priority of GGI in its expansion pagals was the location of a suitable rural property
on which to conduct "the second phase" of the palpdt was this which brought Mr. O'Dea into
contact with Mr. Reeves. It is appropriate at 8tege to turn to the situation at "Booka".

26. In February 1982, Mr. Davis, an officer of thew South Wales Soil Conservation Service, on
the invitation of Mr. Reeves, visited Booka. Foliag discussions between him and Mr. Reeves,
Mr. Davis wrote to his superior on 31 July 1982part recommending acceptance of an
application by Mr. Reeves for an advance for soiiservation or erosion mitigation works,
pursuant te.22Bof theSoil Conservation Act 193@NSW). Mr. Davis' letter of 31 July 1982 is a
useful contemporary indication of the state of Bmdk gives some independent support to Mr.
Reeves' belief, frequently expressed in his evidancthis case, that his property was "the best" in
the district and that he carefully husbanded itigoral evidence, Mr. Davis (who was called by
Elders) said Mr. Reeves was the first soya beandato approach the Service since he (Mr. Davis)
had arrived in the area in October 1980.

27. The letter of recommendation by Mr. Davis corgdhe following:-

"The property "Bookookarara" has now grown
soybeans for seven seasons. In fact, it was
the first country sown down to this
increasingly important cash crop in this
north-east corner of the Glen Innes Soll
Conservation District.

The soybean "belt" is a fairly narrow strip
starting from about the area of
"Bookookarara™" and running north along both
sides of the Mount Lindsay Highway as far as
Woodenbong. This strip experiences higher
rainfall than the surrounding districts.
"Bookookarara" for instance, has a 50"
annual rainfall. ...

The combination of summer cropping, high
rainfall and continued double cropping have
pre-disposed the property to all forms of



soil erosion. The landowner is now aware of
the situation and explains "that in some
areas it is no longer possible to plough.”

He is a good manager, with most natural
flowlines having been preserved...

The future of continued soybean production
can only be increasingly important due to
the economic need of a suitable cash crop.
It is therefore most important that the
Service actively becomes involved in the
District. This leading landholder provides
the opportunity to firstly show just what

can happen under continued production and
more importantly, how it can be treated and
prevented by the use of correct Soil
Conservation techniques.

This will be the first soil conservation

work performed by the Service in this

District (other than Mining Rehabilitation)

and, as such, will serve as an example of
erosion control measures needed for soybean
production in this District."

28. The application was successful and the worklired was performed later in 1982. The
estimated cost of the proposed works was $30,32&1QJuly 1982 Mr. Reeves, on behalf of E.G.
Reeves Pty. Ltd., applied for an advance from thm@ission in order to pay for these works to be
performed. The advance was to be repayable oveefifyears at a discounted rate of interest. Mr.
Reeves was required to complete an application torcha statement as to his financial status. Mr.
Reeves completed these forms under the supenwosibin. Davis. Mr. Davis advised Mr. Reeves
that he should use a "conservative figure" wheoladsing the value of Booka and that the plant and
equipment on Booka should be stated at a deprdoratlae. Mr. Reeves directed his accountant, a
Mr. Rota, to make enquiries as to the Valuer Gdiseraluation of Booka. Mr. Rota was given a
figure of $300,000 which represented the valudeftypical 1200 ha property in the area as at
1981. Mr. Rota was also advised that land valuékararea had since risen by 50%. Mr. Rota
adapted this figure to the dimensions of Bookar@aghed a figure of $254,000. He then added to
this 50% of that figure and reached a total of $38Q. This figure was disclosed in the application
and statement of financial status as the valueookB. The advance was approved on 26 August
1983. Early in 1983 Mr. Davis arranged for a "teéchhday" to be held on the property with the
assistance of the local soil conservation senand,this took place.

29. Mr. Reeves was a man of some experience iméssimatters. In 1958 he and his father
established a road transport business which wdtsupuby 1982 to a business employing
approximately 50 persons. In 1982 this businesssolis By the means of a company "Western
Freight Lines Pty. Limited", Mr. Reeves held theagy in his district for the North Western
Vegetable Oil Company and, as such, sold soya $esahto growers and marketed crops when
harvested. There is in evidence material indicatinad in February 1984 Mr. Reeves was interested
in a company "Stanthorpe Freight Lines Pty. Limitethich described itself as a "specialist in
freight and general transportation”. It appears dhéhat time this company also acted as agents fo



Cargill Oil Seeds. In respect of the year ended8te 1983 the first respondent lodged an income
tax return as trustee for the "Ted Reeves FamiliTtin which the business or income producing
activity was described as graziers, transport apesand motor dealers. From this return it also
appears that the business of motor dealers wasaam by the first respondent under the name
"Western Motors and Machinery".

30. By February 1982 Mr. Reeves was consideringgdBooka. He listed the property with two
agents, Dalgety Winchcombe Properties (under tieatain of Mr. Walker) and Messrs. Keith
Jensen & Company. Between February 1982 and Noveohlieat year there appear to have been
no enquiries made concerning the property. Thedigrice was $825,000 for the front portion and
$300,000 for the rear portion. In November 1982 Walker's partner, Mr. Cobon (who gave
evidence in these proceedings), went out to Booklst@ok some photographs of the property with
a view to further promotion. Mr. Reeves increaseslgurchase price of the front property by
$50,000 (ie to $875,000) following that inspect@mmthe basis of what he described as "the buoyant
state" of the market. Nothing further developearfreither agent and in February 1983 Mr. Reeves
approached Mr. J.C. Mann for advice on how besttbthe property. Mr. Mann carried on
business as Cec Mann & Company in Stanthorpe, @leeah Mr. Mann gave evidence. Mr. Mann
told Mr. Reeves that a brochure should be prodacedsent to all stock and station agents in
Queensland, New South Wales and Victoria and al$let head offices of all the major agencies in
all capital cities in Australia.

31. On 14 March 1983 Mr. Mann went out to Bookaoagpanied by a photographer. He
interviewed Mr. Reeves and inspected the propértyrochure was prepared. A copy of it was in
evidence as Exhibit Q. It is a four page documatit six colour photographs of the property and a
map indicating its location. Booka is describedt @&s:-

A PICTURESQUE PROPERTY

with an annual rainfall of fifty-one (51)

inches - practically drought free.

Suitable for stud development or

sub-division.

Booka is said to be divided into two properties:
(a) Front property 457ha (1143ac) of

farming and pasture areas -

fully developed.

(b) Rear property 582ha (1397ac) of
improved pasture cattle country.

The brochure states that the owner will sell timel laither separately or in total and that the price
for the front property is "$750,000 (including cjopThe price for the rear property is stated to be
$250,000. The description of the price continues -

stock & plant at valuation

vendors (sic) terms.

A detailed description is given of the front prageElders relies upon this as an instance of the
misleading or deceptive representations made acat@iagly | set out the description in full:-
Comprising 457ha (1143ac). Fully developed

with only necessary shade areas remaining.

Approx.345ha (870ac) planted to Soya Beans

with an estimated yield of approximately 500

tonnes. A minimum return of $150,000.00 is



expected. The remainder is established with

excellent improved pastures.

32. Mr. Reeves had wished to include in the brogfautguarantee" of a return of $180,000 on the
soya bean crop. However, Mr. Mann had told him that was "silly" and it was Mr. Mann "who
broke it down" to the more conservative statemieat the brochure contained.

33. The brochure also stated that Booka had beaedwy the same family for many years and
that all improvements and fencing were in as nemdimn and were of superior construction. The
brochure also stated:-

Although virtually drought free, it has

unlimited potential for irrigation from deep

and permanent creeks. The assured rainfall

and the capacity to produce heavy yields of

Soya Beans and winter cereals make it a very

desirable property. Also its proven ability

to produce cattle and fat lambs, coupled

with its proximity to Southern Queensland

markets makes it even more desirable.

34. On the back page, in very small print, appe#iredollowing:-

The information contained in this brochure

has been collated by reliable sources and

whilst we have no reason to doubt its

accuracy we do not guarantee it.

Prospective purchasers should make and rely

on their enquiries. The agent and producers

of this brochure cannot be accountable for

any inaccuracy or variation which may

occur.

35. Soya beans had been under cultivation at Bewka 1976. Initially there had been only two
other farms in the locality where that crop hadrbedtivated. By 1983 the number had increased
to 29. The crop was an attractive one, the domdsticand in those years exceeding supply. It also
appeared that there were "export opportunitiesttmr crop. The evidence also indicated that the
attractiveness of soya bean crops contributedrieetiang of a land boom in the area and that this
was to abate in 1985.

36. The capacity of Booka to produce soya beangheasource of much debate before me, in order
to show that the statements concerning soya bgsatitg in the brochure under the description of
the front property (which | have set out) attractegPand s53A(1)(b) of theTP Act | return later

to this subject. Following the issue of the broehtirere were two inspections at Booka but no offer
was made.

37. Mr. O'Dea was introduced to Mr. Reeves by aDre of Ray White Realty. Mr. Dore gave
Mr. O'Dea a copy of the brochure. Ray White Reafyg already known to Mr. O'Dea. An
inspection of Booka was arranged. This took placé/én May 1983. Mr. O'Dea, accompanied by
Mr. Hughes, flew to Stanthorpe. He was met ther&byMann and by Mr. Reeves. Mr. O'Dea,
Mr. Hughes and Mr. Reeves travelled to the propergne car, Mr. Dore, Mr. Mann and the pilot
of the aircraft travelling in another vehicle. Ting out took some twenty minutes.

38. The visit to Booka lasted some 3 to 4 hourghBdr. Hughes and Mr. Reeves agreed in the
evidence that the subject of price had been brouglm the conversation on this visit. Mr. O'Dea



had with him a copy of the brochure and referenas made to the purchase price totalling
$1,000,000 shown on the back page of the brocMreReeves emphasised the attractiveness of
the property, referring to the high rainfall of taeea, the terrain, the level of the improvement of
the property, the natural water courses and thptaldéity of the property to various uses including
cultivation of soya beans. Mr. Reeves told Mr. GiDleat Booka was the best soya bean property in
the district. In the course of the discussion abéoprice, Mr. Reeves told Mr. O'Dea that he was
"very firm" on the $1,000,000 price. Mr. O'Dea stidt he was curious as to how this price was
calculated.

39. There then followed, according to Mr. Reevespraversation between him and Mr. O'Dea in
which he responded to that curiosity of Mr. O'D&lae evidence of Mr. Hughes was given before
that of Mr. Reeves and he was not asked any gusssipecifically directed to this topic. Indeed,
Elders' case was that it had no advance notidei®aspect of the matter until volunteered by Mr.
Reeves in his evidence in chief. Mr. O'Dea wascadied. It follows that the only account of Mr.
Reeves' response to Mr. O'Dea’s question is thetr oReeves in chief and in lengthy cross-
examination. The matter is an important one beckigers relies upon what it submits was the
effect of what was said by Mr. Reeves to Mr. O'@san instance both of overtly misleading or
deceptive conduct and of the making of false oteaing statements, as | have earlier described.

40. Mr. Reeves gave evidence to the effect thatdsenot "doing the homework" for Mr. O'Dea,
although he believed that Mr. O'Dea was ignorarnhefvalue of farms and farming methods. He
also said that his own belief was that the valuBafka was "far in excess" of the asking price of
$1,000,000.

41. The crucial passage in Mr. Reeves' evidenchigf which is relied upon by Elders, appears at
page 681 of the Transcript. It is as follows:

Was there any discussion on this occasion
about price? -

Yes.

Can you tell his Honour what was said about
that?

- O'Dea said to me your price is a million
dollars and he said this to me in the lounge
of the homestead and | said yes it is. Are
you firm on that price, that is what he

asked me, | said very firm.

Yes? - He said he was curious to know how |
arrived at the price.

Yes? - And | - -

Did you respond to that? - | responded,

Yes.

Well, then, this is an important part of the
matter, as you appreciate, and | want you to
take your time and tell his Honour what your
response was? - | told him that | had had
experience in assisting my father as a
valuer over many years, and that the general
way to come to the value of a property was,
number one to get the unimproved value of
that land and then, once you have that, you



then take into consideration the sale price

of the properties in the near vicinity and

then you add to that the structural

improvements that you have and then you

calculate the cost of improving that country

to the state that it is in; and -

You said all those things to O'Dea, did you?

- Yes, in that detail.

Yes; Go on? - And O'Dea did not question me

on some of those aspects? He did not

guestion me on unimproved value for a start;

but he did question me on the cost of

improving.

Well, you have told us that you gave him

this indication about arriving at your

figure? - Yes.

That is what he was asking you about? - Yes.

42. There was also a discussion at this stage owngehe GGI Pig Trust and the preparation and
registration of a prospectus. Mr. Reeves engageddiicitor, Mr. Sullivan of Messrs. Neil Sullivan
and Bathersby to act for him in the matter. Mr.li@ah did not give evidence. His son, who
practised with him, did so, but he had played m ipathe matter at this stage.

43. On or about 31 May 1983, a meeting took platevéen Mr. O'Dea, Mr. Hughes and Mr.
O'Dea’s solicitor, Mr. Hunt. In the course of thaeting, Mr. Hunt gave advice to the effect that, i
a long delay was anticipated during the preparadimhregistration of the prospectus, O'Dea should
attempt to secure an option over the property rdtten be tied into the Reeves property which was
probably over-valued.

44. Following these discussions, Mr. Hunt telepliblie. Sullivan. He told him he was acting for a
"trust company to be formed", that a delay of bemv® and 12 months was expected in the issue of
a prospectus, and that his client suggested aaroptier Booka for 12 months at a nominal
consideration of $100 and "subject to conditiom4t'. Hunt told Mr. Sullivan Elders "will be

trustee”. Mr. O'Dea had received Mr. Oakshottteiets | have mentioned, on 13 May.

45. Whether before or after their above discussiibn Mr. Hunt is not clear, but Mr. O'Dea and
Mr. Hughes did look at and investigate other properin the area of south-east Queensland. None
compared favourably with Booka.

46. On or about Friday, 3 June 1983, there washenwisit to Booka. Those attending were Mr.
O'Dea, Mr. Hughes and Mr. Reeves. After the inspeaif the property the parties went to Mr.
Reeves' house in Stanthorpe where Mr. SullivanMindHunt also attended. Mr. O'Dea indicated a
willingness to purchase the property but only urateoption arrangement. He referred to expected
delay in preparation and registration of the progje Elders points to this as indicating that even
at this stage it was apparent to Mr. Reeves andMliivan, or should have been apparent to Mr.
Reeves and Mr. Sullivan, that it was only with mgm#o be raised from the public by the
prospectus that the purchase could finally be cetefl Elders also points to the circumstance that
even at these early meetings and conversatiorasitclear or should have been clear to Mr. Reeves
and Mr. Sullivan, that the raising of the moneynirthe public through the prospectus would
involve the appointment of a professional trust@@mpgany and that, indeed, Mr. Hunt had already
told Mr. Sullivan that Elders was to play that rdlaccept that Mr. Sullivan appreciated these
matters. Mr. Reeves was not quite in the sameiponsiie was anxious, as soon as August 1983,



for an early settlement. Both to him and to Mr. €lan issue to the public pursuant to the
prospectus did not mean that there could not beadrer settlement of Booka, with temporary
finance from some source other than publicly rafseds. Mr. O'Dea was to make considerable
efforts to obtain such temporary finance, as Irlatdicate.

47. At the meeting on 3 June 1983, Mr. O'Dea agdampted to negotiate with Mr. Reeves
concerning the price but Mr. Reeves again indictttatihe was firm as to the $1,000,000. | find
that it was at this meeting that Mr. Reeves sallitoO'Dea that the price of the property was
$1,000,000, that he had not had the property vameidthat his assessment of $1,000,000 was
based on an assessment by him of the relative valuygroperties north and south of Booka. | also
find that while Mr. Reeves had beliefs as to thieies of the properties relative to the $1,000,000
that he placed on Booka, his "assessment” was caisidered process of reasoning as one would
expect of a professional valuer. Elders complafinshat Mr. Reeves said as an instance of conduct
contravenings.52and53A of theTP Act

48. Mr. Reeves did indicate a willingness to negjetso far as concerned improvements to the
property to suit Mr. O'Dea’s purposes. Mr. O'Dahrdit then express any concern over the lack of
an independent valuation of the property. He heshdly been told by Mr. Hunt it was probably
over-valued. Mr. Hughes prepared a resume of disous dated 6 June. A copy was in evidence.
The resume suggests an undertaking on the part.dRééves to invest $250,000 in the trust. Mr.
Reeves denied in his evidence that he made anycsucinitment and stated that he had been
advised against doing so by Mr. Sullivan. | aceepat Mr. Reeves says as to this.

49. On 9 June 1983, an option agreement was extbuytthe first respondent and Mr. O'Dea. The
agreement was a formal document. The option was turrent for twelve months and was granted
for a nominal consideration of $100. Annexed todpdon agreement was a draft contract for sale.
The parties shown in the draft contract for saleavike first Respondent and Mr. O'Dea, "or his
Nominees." The option contained the following spkprovisions:

2. For the consideration aforesaid the Owner
(the first Respondent) hereby agrees
undertakes as follows:-

(a) That it will for its own benefit
harvest the soya beans growing on the
said property

(b) that during the period October/December,
1983 it shall plant at its own cost
approximately 800 acres or more to soya
beans on the said property. Until the
completion of the proposed Contract the
Owner will tend the crop and if the
Contract is not completed by the time

of commencement of harvest, harvest the
next crop of soya beans and market
same. In that event and subject to the
completion of the proposed Contract the
cost of tending (including the cost of

any spraying of the crop which may be
necessary) and harvesting and marketing



the crop shall be borne by the

intending purchaser. Should the

Contract not be completed by the time

of commencement of harvest the proceeds
of the sale of the crop less the costs

of tending harvesting and marketing of
same shall be paid by the Owner into

the Trust Account of the Solicitors for

the Owner and therein retain. Should

the Contract be completed the amount so
paid into the said Trust Account shall

be the property of and payable to the
Intending Purchaser but should the
option not be exercised in accordance
with the terms thereof the amount so

paid into the said Trust Account shall

be the property of and payable to the
Owner.

(c) That it will at its own expense take
all necessary steps to enable the
connection of the supply of electricity

to the property in accordance with the
requirements of the Intending Purchaser
which are to be notified to the Owner,
not later than 31st August, 1983.

(d) That it will construct an all weather
gravel surface road to minimum required
engineering standards (including any
necessary crossing or culverts) from

the Mount Lindsay Highway fronting the
main entrance to the property to the
house area of sufficient standard to
sustain vehicles of up to 35 tonne
weight.

(e) That it will not depasture on the said
property any greater number of
livestock and (sic) shall be deemed
reasonable having regard to the
condition of the property and good
husbandry thereof.

(B) Between entry into the option and settleme22 August 1984

50. It is necessary to outline in some detail vibkbws in the period between 9 June 1983 and the
settlement on 22 August 1984, because Elders riglipdrticular upon events in this period in
support of submissions as to the existence of f@yauties owed by the respondents to Elders and
the unit holders and, consequently, as to a dutisziosure to whick.520f theTP Actapplied.



These events showed, it was submitted, that théioakhip between the parties was more than that
of optionor and optionee, or vendor and purchaser.

51. After the option was executed, Mr. O'Dea oladia key to the house on Booka and, as Mr.
Reeves put it, "he started to arrive on weekendsr@at the homestead as his holiday situation."
These visits increased in regularity after Augl@23. Mr. Reeves began to undertake the work
required under the option agreement including thilimg of the road and the connection of the
electricity.

52. Some time after signing the option Mr. O'Ddapgloned Mr. Reeves and told him he needed to
have the property valued. Mr. Reeves expressedisefput agreed to telephone the valuer
indicated to him by Mr. O'Dea, a Mr. Hynes, andiaged a convenient date for Mr. Hynes to visit
Booka. 8 July 1983 was the appointed day and MevBg accompanied Mr. Hynes and a Mr.
Lyons on the inspection. This lasted from 10.00a.00pm. Mr. O'Dea had been introduced to
Mr. Hynes by Ray White Realty, as a suitable vallibe valuation made by Mr. Hynes is undated
but refers to an inspection date of 8 July 198% Wdluation is of land and improvements and
describes the property in enthusiastic terms adl &stablished with excellent improvements" and
states that it is "in show condition and is a dremlthe management and foresight of the present
owners." The valuation contains various componantkthe total thereof is a figure of
$1,185,000.78. Mr. Hynes was known to Mr. Reeves lagsokmaker and he had met him on a
social occasion a year before. Mr. Reeves did nowkMr. Hynes was a real estate valuer. Mr.
Hynes was not called to give evidence.

53. After Mr. Hynes' visit, Mr. Reeves telephoned K'Dea and attempted to draw from him the
contents of the valuation. Mr. O'Dea limited hispgense to telling Mr. Reeves that the valuation
"checked out all right". Mr. Reeves was persistaititis attempts to obtain a copy of the valuation
and was provided with a copy in September 1983eXéenined the valuation closely, later
describing it in his evidence as a "fair enougluaibn" although he thought the fencing and the
stock yards had been undervalued.

54. At the time of Mr. Hynes' visit Mr. Reeves wageriencing problems with the harvesting of
the 1983 soya bean crop. Normally harvesting woaltlir during the months of May and June.
However, due to constant wet weather, only onel thirthe crop had been harvested by 8 July.
Fourteen inches of rain fell between commencemehawesting in May and final completion in
August. Mr. Reeves engaged contractors to harkiestrop; however the machinery then available
was unsuited to harvesting in wet weather, it behgingle wheel drive and particularly heavy.
Accordingly, although Mr. Reeves had what he désdrias "a wonderful crop”, he could not get it
in with the machinery then available to him. Theulewas that the 1983 crop failed to meet the
expected yield and, in Mr. Reeves' words, was asts.

55. On 18 July 1983, Mr. O'Dea wrote to Mr. OaksldElders, seeking to interest Elders as an
investor in his schemes. He referred to an eazbarersation with Mr. Oakshott and enclosed a
"Proposal”. In it reference was made to the optieer Booka and to the first (and thus then the
only) Hynes valuation, stating "GGI has commisstaa independent valuer to make a valuation
and report on the property".

56. In August 1983 there was a discussion betweerRkkeves and Mr. O'Dea concerning
settlement of the conveyance. The conversation ptexde in Mr. Reeves' house in Stanthorpe. Mr.
O'Dea indicated that he would now be purchasingtbhperty on his own behalf and that this
would "certainly alter" the date for settlement..\@'Dea said he anticipated this would occur in
November. In September 1983 Mr. O'Dea approachedRieves with an idea of forming and



developing "a rural holiday village" on the propemir. O'Dea engaged an architect who visited
the property and suggested more dams be instMledd'Dea also indicated an interest in further
irrigation works and Mr. Reeves arranged for thepprty to be inspected by the Water Resources
Commission. Mr. Reeves was not in favour of irriggtthe property. However, at Mr. O'Dea'’s
insistence, Mr. Reeves made enquiries.

57. Mr. Reeves raised the subject of settlemennhagactober 1983. He was assured by Mr.
O'Dea that there were no problems with financethatisettlement would occur in November. At
this time or shortly prior to it Mr. O'Dea approachMr. Reeves concerning the accommodation of
certain stud pigs which had arrived from Canada.®Dea sought Mr. Reeves' permission to
convert the shearing shed on Booka into a pigddryReeves gave permission on the basis that a
settlement would take place in November. In eady@&mber Mr. Reeves asked Mr. O'Dea "what
was the definite date for settlement?” Mr. O'Ddd Mr. Reeves that there were some "hiccups”
with finance and that settlement would be in late’&mber or early December. In early December
Mr. Reeves again pressed Mr. O'Dea for a defirate.dMr. O'Dea replied that he had not
concluded negotiations and as Christmas was imrhthere would be no further opportunity to
negotiate until after the Christmas period. Mr. Reewas told that settlement would occur in late
January. Mr. Reeves expressed no overt annoyatinceigh he was "not very pleased about it".

58. On 9 December 1983 Mr. Reeves was sent a dopgmaft prospectus. This was under cover of
a letter from Mr. Hughes which also contained asitation to join the board of GGI "after
settlement”. Mr. Reeves denied any recollectioreoéiving any copy of the draft prospectus.
However, he said in evidence (which | accept) thany event he wasn't particularly interested in
Mr. O'Dea’'s schemes, as long as Mr. O'Dea purchthsgatoperty. In late December 1983, Mr.
Reeves planted another crop of soya beans, thediligm of the proceeds of which would be
governed by the provisions of clause 2(b) of thigompagreement. In January 1984, Mr. Reeves
phoned Mr. O'Dea concerning dates for settlementDea replied he was still having
difficulties arranging finance and that settlem@nuld occur in February 1984. In that month Mr.
Reeves was told that settlement would take plac28aoarch 1984. During January 1984, Mr.
Hughes and possibly Mr. O'Dea arranged for Siridfill Gunn to inspect Booka. After the
inspection lunch was provided at Mr. Reeves' han$&tanthorpe.

59. On 6 February 1984 GGI converted to public camypstatus under the Code. A further meeting
was arranged for the discussion of settlementeptirchase for 26 February 1984, at Mr. Reeves'
house in Stanthorpe. On 28 February, Mr. O'Deaev@Mr. Reeves purporting to set out the
matters "agreed upon" at that meeting, includireg thpon settlement" Mr. Reeves would become
a director of GGI. In his evidence, Mr. Reevesragitg disputed the accuracy of other material
there recorded, in particular statements that kealggeed to invest $150,000 in GGI and that "it
was agreed that upon settlement you (i.e. Mr. R&ewveuld advance $100,000 for a period of 120
days." Mr. Reeves said (and | accept) that varsuggiestions had been put to him, but that he had
asked Mr. O'Dea to put them in writing and thatéhiead been no agreement reached at the
meeting of 26 February.

60. In late January or early February 1984 a sevaitstorm struck the soya bean crop growing at
Booka. Mr. Reeves immediately spoke by telephoridrtdO’'Dea. On the same day Messrs.
Hughes and O'Dea arrived by plane at StanthorpevatidMr. Reeves, inspected the crop at
Booka.

61. At this time, Mr. O'Dea was still attemptinghave the prospectus settled and the delay had
necessitated the obtaining of a fresh valuation.H§nes was again retained by Mr. O'Dea to value
Booka. For this purpose a further inspection toalcg on 6 March 1984. The duration of the



inspection was much shorter on this occasion, hedupdated value" of the property was stated to
be $1,356,524. The increase was said to be orattie bf an improvement in the economy,
improvement to the fixtures on the property angea in land values generally and in the
Tenterfield area in particular. The valuation dnesbear a date of issue. Mr. Reeves received a
copy of this valuation through Mr. O'Dea.

62. It might also be noted that the prospectusatosta further valuer's report by Mr. Hynes. This i
dated 7 June 1984 and was issued to the diredt@&b It discloses that on 30 May 1984 Mr.
Hynes had valued three properties situated onttier side of the Mount Lindsay Highway to

Booka and that in respect of each of these praseatn option to purchase was held. The
respondents did not own any of these properties.fif$t property had an area of approximately
885 hectares, the second 588 hectares, the thirthéGtares. The first and second properties were
in New South Wales and the third, which adjoinesliftrst, was across the border in Queensland.
The purchase prices under the option arrangemsrttiselosed in the prospectus were, in respect of
the first property $1,312,800, in respect of theosel $700,000 and in respect of the third $670,000.
In the declaration made in his valuer's report dtiie 1984, Mr. Hynes declared that he was a
registered valuer and had been involved in rurklataons since 1967. However, in fact he was not
registered as such in New South Wales. He als@atin the prospectus that he did not have any
direct or indirect relationship with Elders, GGltbeir officers and directors.

63. During March 1984, Mr. O'Dea asked Mr. Reewesriquire about the installation of a seed
drying plant at Booka. Mr. Reeves told Mr. O'Deatthe believed that there were difficulties
involved in such a project. Mr. O'Dea was conceraietthe high price of planting seed and Mr.
Reeves made the enquiry requested of him and ica@use a drying plant was purchased by GGI.
At this time Mr. Reeves was completing the workhlad undertaken under the option agreement.
The road work was completed at a cost of betweegb0®eand $7,000. The work on the installation
of the electricity was undertaken at a cost of 89,3\s | have indicated, the soya bean crop had
been planted and this was at a cost of $63,00Qéixg) Mr. Reeves' labour. Mr. Reeves worked
long hours on this task, over a period of seveedtkg at the end of 1983.

64. A further meeting was held in Brisbane on 20d1d984. In attendance were Mr. O'Dea, Mr.
Reeves, Mr. Sullivan and Mr. Hunt. Further discossiccurred concerning the investment by Mr.
Reeves in the trust. The discussion was mainly éetvMr. Sullivan, Mr. O'Dea and Mr. Hunt. Mr.
Reeves said in evidence that the content of digsmusgas "way beyond" him. However, settlement
was again postponed until 6 April 1984. The reamgain being failure to finalize the provision of
finance to enable the purchase of Booka to go ahligiadussions also took place concerning the
payment of "a salary" to Mr. Reeves of $37,000. REeves accepted the amount proposed. No
mention was made as to when it was payable.

65. On 9 March 1984, Mr. O'Dea wrote to Elders sepk loan in favour of QFP Properties Pty.
Limited for the sum of $1.45 million. Mr. O'Dea alarote on 22 March 1984 to the Sydney
manager of a related company of Elders, Elders @atp Finance, seeking finance from that
company. He said that an immediate objective wagmitohase Booka and that if finance were
forthcoming settlement could then be arranged @Agril 1984.

66. On 16 March 1984 Mr. O'Dea went to the offioeElders in order to speak with Mr. Lamshed,
a legal officer employed by Elders. On this occagiy. O'Dea also met Mr. Wood. Mr. Wood was
the only officer of Elders who gave evidence atttied. Mr. O'Dea had an impromptu discussion
with Mr. Wood for a couple of hours. Mr. Wood gaaxgdence that details were not discussed and
that he did not send for any files held by Elderseispect of Mr. O'Dea’s projects. He said that the
matter at that stage was essentially in the hahis.d_.amshed. Mr. O'Dea discussed with Mr.



Wood possible sources of finance to provide fundsnable the purchase of Booka to take place in
preparation for the funds to flow into the publigst. This, in Mr. Wood's view, was the specific
thrust of the meeting. Mr. O'Dea gave Mr. Wood espf the two Hynes valuations of Booka. In
response to Mr. Wood's query as to whether theg wkarm's length and by a valuer qualified to
value that type of property, Mr. O'Dea said Mr. ldgrhad been selected at random from the list of
the New South Wales Institute of Valuers.

67. Mr. Wood said in evidence that he did not kratneut the details of the matter as it was in Mr.
Lamshed's hands; he felt that involvement by hithaitt stage would have been premature, stating
that often a couple of years elapse for "that fleusiness"” to come to fruition.

68. At the meeting Mr. O'Dea handed to Mr. Woodimher of documents. They included in
addition to the Hynes valuations, a paper prepayeldr. Reeves which concerned the stocking of
Booka with cattle and dealing inter alia, with ‘dimcial returns and estimated costs”. Mr. Wood did
not study the bundle of documents but said "theglwed around justification of figures in the draft
prospectus". These were photocopied and sent bWWdod to a finance company, Beneficial
Finance Corporation Limited, under cover of a lefitem Elders dated 16 March 1984. The letter
was addressed to Mr. Richard Thomas of Benefigrarice. It included the following:

G.G.l. require approximately $1.4M (including
prepaid interest for six to twelve months) to
complete the purchase of the Stanthorpe property
and provide working capital for preparation of
prospectus and advertising material for the

public trust.

The existing private trust has been operating for
some time and it is proposed to integrate it into
a new public trust with Elders acting as Trustee
for investors. The Trust Deed appears to satisfy
Corporate Affairs and it is proposed to raise
$7M. from public subscriptions.

Amongst the enclosed papers is a list of existing
investors in the private trust which may be of
interest to you. There are also some details of

an option over a site for an additional

processing works which will require a further
option fee to be paid in the near future. Also
included is a letter from NatWest signifying the
terms under which they would advance the funds.
| spoke to the Brisbane Manager of NatWest today
and he informed me that "because of a bad
experience with a piggery, their Directors are

not keen to take on this type of loan". He also
said that they had no objection to lending to the
princpals (sic) of Q.F.P. and had previous good
experience with them.

Perhaps you could telephone me on Monday when you
have had the opportunity of reviewing this



collection of paper. We can then decide on
future strategy in regard to Mr. O'Dea.

69. The approach to this possible source of fundiag not successful. After March 1984, Mr.
O'Dea telephoned Mr. Wood regularly to inform hifrhs progress. Mr. Wood's attitude was that
the trust deed and the prospectus had not bediséidaand that the latter was the responsibility o
GGl as manager. There was, he said in evidenceyéad for me to get perturbed.”

70. Following his meeting with Mr. Wood, Mr. O'Deaote to Mr. Reeves setting out his
difficulties in obtaining finance. However, Mr. CG&@ said that he had had "a very positive
indication from Beneficial Finance" and that he a@med "confident of an April settlement but until
| receive an offer in writing it will remain unceinh.”

71. It will be recalled that the option agreemesnd lheen executed on 9 June 1983 and was open for
twelve months. In May 1984 a meeting was held atfdmt's office. In attendance were Mr.

Reeves, Mr. O'Dea and Mr. Hunt. The question oéstment by Mr. Reeves in the trust was again
raised. Mr. Reeves agreed to invest $110,000 peavildat security and terms were sufficient. In
particular, Mr. Reeves wanted a personal guardntee Mr. O'Dea and his companies. Mr. Reeves
asked Mr. O'Dea what the purpose of the loan was(XMDea replied that the money was needed to
satisfy a "Corporate Affairs requirement for a rmuoim asset backing" and also for investment in

the trust.

72. On 9 April 1984, Mr. O'Dea wrote to Mr. Reeviederred to prior discussions, and requested
Mr. Reeves to order concrete to finish a piggeny @anform the base for silos that had been ordered
for Booka; Mr. Reeves was also asked to obtainrdardook "for day to day items" for Booka.
Authorized signatories were to include Mr. Reewesl the letter stated "purchases in excess of $50
will need approval.”

73. In May, shortly before the start of harvestiag,early frost further damaged the soya bean crop.
On 11 May Mr. Mann visited Booka and then repodadhe state of the soya bean crop to Mr.
O'Dea.

74. Mr. Reeves had suggested to Mr. O'Dea thakplem® the obtaining of finance with a Father
O'Dwyer who conducted a business under the nameviud Business Services". In the course of
May Mr. O'Dea wrote to Father O'Dwyer submittingagper "upon the recommendation of Mr.
Reeves". A meeting was then held in Sydney attebgiddr. O'Dea and Mr. Reeves with Father
O'Dwyer, but nothing came of it. Father O'Dwyer Ipaelviously been known to Mr. Reeves as a
parish priest. In the paper submitted by Mr. O'Reeas made plain that finance was needed to
purchase Booka and that moneys borrowed wouldfmeddrom funds proposed to be raised from
the public.

75. By now the term of the option was running aud also Mr. Reeves was very anxious for
settlement. Towards the end of May another meetiagarranged with Mr. O'Dea. The meeting
was at Mr. Reeves' house in Stanthorpe. Mr. Sullalao attended. Mr. Reeves was agitated at the
continual postponement of settlement. He told MRd&a he would not be continuing with the sale,
that he had made plans to go overseas, that tlenopas to expire shortly and that he was selling
the property too cheaply. Mr. O'Dea was apologatid said he had made improvements to the
property which were evidence of his good faith.eAfliscussions aside with Mr. Sullivan, Mr.
Reeves agreed to extend the option on conditiomshwhcluded a more substantial deposit and
interest to be payable on the purchase price i€timveyance were not settled by the end of the
extension period. Mr. O'Dea said that the purchaseld be himself or one of his companies.



76. Mr. Sullivan then prepared an extension ofdpion and the agreement effecting this was
executed on 9 June 1984. It provided that in camatitbn of the sum of $25,000 the first

respondent agreed to extend the option period 4@tljpm on 16 June 1984, that is to say by one
week. The sum of $25,000 was to be part of thelase price if the option was exercised,
otherwise it was to be forfeited. The agreemerd ptevided that completion of the purchase would
be no later than 16 July 1984 and that time woeldfithe essence. In due course, $25,000 was, on
eventual settlement in August, allowed for as gte&" paid on 12 June 1984.

77. As | have mentioned, at the meeting of 20 Ma!@84 in Brisbane there was some discussion
concerning a "remuneration package" between Mre@'@nd Mr. Reeves. Early in June 1984, Mr.
Reeves approached Mr. O'Dea and said that it wast sime Mr. O'Dea "hit the can on this wage".
Mr. O'Dea replied that he was short of funds aneddvir. Reeves if he could wait until settlement
of the purchase of Booka. Mr. Reeves said thablddaise the money on his forthcoming overseas
holiday and Mr. O'Dea agreed to arrange for an AcaarExpress card to be available to Mr.
Reeves whilst he was overseas. In the further eanfrthis meeting Mr. Reeves continued to
express scepticism. He asked Mr. O'Dea to sigrcardent prepared by him and typed up on the
spot by Mrs. Reeves which embodied the understgidim Reeves had reached with Mr. O'Dea.
The document is undated and signed by Mr. Reevi8/anO'Dea. Before signing the document
Mr. O'Dea altered it with respect to the provisamto settlement date saying that he thought it was
"better to leave it more open.” The document wabénfollowing terms:

REGARDING THE AGREEMENT BETWEEN MR. PAT O'DEA AND
GOLDEN GROVE INDUSTRIES AND E.G. REEVES WHICH
REFERS TO THE ANNUAL SALARY AND TRAVELLING
EXPENSES OF $37,000.00.

Pat O'Dea has agreed to arrange for an
American Express Credit Card to be issued on the
account of Golden Grove Industries which E.G.
Reeves can personally use immediately on issue.
If an account is received by Golden Grove
Industries from American Express prior to the
"Settlement” date of "Booka" (i-e- 1-3- J-u-l-yhjg
amount will be paid by Christopher Reeves (Mr.
and Mrs. Reeves' son) on presentation to him and
out of the bank account of E.G. Reeves Pty. Ltd.
The amount paid prior to "Settlement"” will be
reimbursed to the account of E.G. Reeves Pty.
Ltd. on "Settlement".

It is agreed that the amounts paid for

charges on this credit card by Golden Grove
Industries will be deducted from the annual
salary of $37,000. and classified as "Travelling

& Entertainment Expenses".

At the expiry of one (1) year from the date

of settlement the difference between $37,000.00
and the "Travelling & Entertainment Expenses"
will be paid to E.G. Reeves Pty. Ltd. as a

salary.

E.G. Reeves agrees that the amount charged



to the Credit Card account will not exceed the
amount of $10,000.00 at any one time.

78. Mr. Reeves signed the necessary documentptyp fap the issue of the card by American
Express and he collected the card when he washemst The card was valid from 7 July to the end
of August 1984. Expenses were incurred using thet @ad these were paid by cheque drawn on
GGl's account as manager of the GGI Pig Trust, lplayta the first respondent and endorsed by Mr.
Reeves on behalf of the first respondent to Amarkegpress. Payments to American Express by
this method totalled $16,375.70. These were thg payments received by Mr. Reeves under the
above arrangements. He later claimed a balancéaadtag of $5,173.75, as at 17 April 1985 in
respect of the period commencing 16 August 1984.

79. On 8 June 1984 Mr. O'Dea wrote to Mr. Reevesmmng him that settlement of Booka would
be effected on 22 June 1984. The purchaser wasidtabe QFP Properties Limited and the
solicitor acting for the purchaser was to be Megsreg Delaney and Associates. It was this firm
which acted for the mortgagees on the contributeoytgage to which | earlier referred.

80. On 15 June 1984 the option was exercised. dtieenof exercise of the option was directed to
the first respondent, signed by Mr. O'Dea and dtdtat he nominated "QFP Properties Pty.
Limited or its Nominee" to be the purchaser untierdontract. The notice of exercise of the option
also stated that the sum of $25,000 was tendeegdtfith in payment of the deposit provided in the
contract annexed to the option agreement.

81. After the exercise of the option, a conversatiocurred at Stanthorpe concerning settlement.
Mr. Reeves asked Mr. O'Dea who the purchaser whs tmd Mr. O'Dea answered that it was
"either myself or QFP Properties Limited." The foofthe consideration was discussed. Mr. O'Dea
told Mr. Reeves he would pay approximately $500,00@ettlement with the remainder of the
purchase price to be secured by a second mortgagd3ooka, a second mortgage over the piggery
at Young and a bill of sale over the equipment@ika. Mr. Reeves was not satisfied and required
mortgage insurance of $250,000 and a stock mortgegiethe pigs.

82. On 19 June 1984 Mr. Reeves had a discussitnhvitO'Dea concerning the way in which Mr.
O'Dea wanted the cheques for the investment of 000 be made out. As | have related, this
investment had been discussed in a meeting in MayO'Dea wanted two cheques. The first was
to be for $50,000 in favour of GGI in consideratfonthe issue of non participating redeemable
shares in GGI to be repurchased within twelve m®oftthe date of issue. The second cheque for
$60,000 was to be drawn in favour of Mr. O'Dea peadly as a loan to him.

83. The departure of Mr. and Mrs. Reeves for thearseas trip was now imminent. They were to
visit Greece. They had a daughter living in Athértsey were to be joined on their trip by the
solicitor Mr. Sullivan. Mr. Reeves told Mr. O'Deathe meeting on 19 June that he had appointed
as attorneys in his absence his son ChristopheMan8tephen Sullivan. Mr. and Mrs. Reeves, and
Mr. Sullivan departed Australia on 25 June 1984. $tephen Sullivan was in practice with his
father. He had been given the file on 16-17 Junkha the conduct of the matter in his father's
absence.

84. An executed contract for sale of Booka beaggtite 25 June 1984. The parties are identified as
the first respondent as vendor and Mr. O'Dea "smbiminee" as purchaser. Mr. Reeves gave
evidence that he signed the contract on 19 Jundithutot recall whether the document was then
dated. Special Condition "N" to the Contract camedi an acknowledgment by the first respondent
and by the purchaser that the former had plantaty eost, approximately 800 acres or more of



soya beans on Booka and that the crop had beeadtadvin part. It went on to provide for the first
respondent to account to the purchaser for thepneteeds of sale less expenses of tending,
spraying, harvesting and marketing the crops. @rs#ttlement in August, $16,140.73 was allowed
for as "Nett Soy.bean proceeds."”

85. On 22 June Mr. Reeves signed two chequestfiiabof $110,000 on the account of the first
respondent. Both were payable to "Golden Grovedtrigs or bearer"; one was for $50,000. and
the other for $60,000. He left them with his some of his attorneys. Mr. Reeves gave evidence
that at that time he did not know the identitylod purchaser but that he understood that Mr. O'Dea
was to purchase the property. He said he was $ta#e"of confusion,” although he did not
contemplate that the purchaser would be an entiagsociated with Mr. O'Dea.

86. At the trial much attention was directed toigsie of whether before settlement on 22 August
1984 (on or before which date Elders alleges MeuRe and the first respondent were bound to
make, but failed to make, disclosure to Eldersasfous matters concerning Booka, of which Elders
complained) Mr. Reeves had become a director of. Gf¢ books of GGI were not in evidence and
in particular the Register of Directors was notdoefme. One cannot tell at what stage in a formal
sense Mr. Reeves became a director of GGI. Ceytamll5 October 1984 Mr. Reeves attended, as
a director, a director's meeting of GGI. This wasie two weeks after his return from his foreign
trip. Also, on 16 October 1984 Mr. Reeves signéaraal concurrence to his name appearing in
the prospectus as a director of GGI. Further, ggohations between Mr. Reeves and Mr. O'Dea
had been on the footing that Mr. Reeves would becamirector after settlement or upon
settlement of the sale of Booka. Before he hadAafitralia on 25 June, Mr. Reeves had told Mr.
O'Dea that on his return he would be preparedte@dhe invitation to join the board of GGI.

87. Consistent with this is a letter from Mr. HtatMr. O'Dea dated 11 September 1984 in which,
after dealing with a number of "loose ends" conitgyalirectors' minutes and other formal matters
affecting GGI, Mr. Hunt added as a postscript titmenclosed "the forms of consent to act as
director for signature by Messrs. Hughes, Dunnli&ud and Reeves". The tenor of the letter is that
there had been some lack of attention by Mr. Otdarmalities concerning the internal
management of GGI and, no doubt, with the issub@prospectus imminent, Mr. Hunt was
anxious to put matters in good order. On 14 Sepseidr. Hughes replied to Mr. Hunt's letter to
Mr. O'Dea. He stated that "the two consent to @ech$ from Messrs. Reeves and Sullivan will be
passed to you when they have been signed by thgemdemen."

88. The evidence included a form 56 under the Colis. is expressed to be a consent to act as a
director of GGI, signed by Mr. Reeves. There wassaterable dispute at the hearing as to the date
when the document was signed. It bears the dafeid® 1984. Mr. Reeves denied that he had
signed the document prior to leaving Australia &nldne 1984 and denied he had agreed to
become a director with effect prior to settlemeanBooka. In the minutes of the meeting of
directors of GGl on 21 June 1984 a reference isem@adhe appointment in the following terms:-

The Chairman (Mr. O'Dea) advised the meeting that

Messrs. E.G. Reeves and N.S. Sullivan had

accepted invitations to act as Directors of GGI

Industries Ltd. with effect 19 June 1984. The

meeting welcomed their appointments as Directors

of the Company.

However, Mr. Hunt's letter of 11 September 1984yiach | have already referred suggests some
caution is appropriate in relying upon the accuraic§GIl minutes for this period. On 1 August
1984 Mr. Bryan Hughes wrote to Mr. Hunt statingttb@mpanies forms 56 had been completed



"for Messrs. Reeves and Sullivan" and were "helthis office”. In the context of the letter, | read
this as referring to typed up but unsigned docusent

89. On 7 August 1984 Mr. Hughes wrote again to Mmt. The letter purports to enclose signed
copies of form 56 for Messrs. Reeves and SulliVem,your action please”. By this time Mr.
Reeves and Mr. Sullivan had been absent from Alistaa some six weeks. | have carefully
considered Mr. Hughes' evidence on this topic anettome to the conclusion that his recollection
here was in error and that in fact no form 56 sijog Mr. Reeves was sent to Mr. Hunt under
cover of that letter. The true picture emerges naorarately, in my view, from Mr. Hunt's letter of
11 September, which bears the hall-marks of caegfahtion to detail and from Mr. Hughes' own
reply of 14 September, 1984, which | have earlescdibed.

90. Sometime in October, Mr. O'Dea phoned Mr. Rearel asked him if he could arrange for
himself and Mr. Sullivan to meet a plane at Starghdo sign some urgent papers. Mr. O'Dea
indicated that the documents were related to tepgration of the prospectus. The plane arrived
and the documents were signed by Mr. Reeves owitigeof the aircraft. On the balance of
probability | find it was at this date that Mr. Res signed the consent to act as director.

91. The degree of attention devoted in the evidémtiee issue of the date of the signing by Mr.
Reeves of the form of consent to act was disprapmate to its overall importance. To consent to
act as a director is one matter and to becomeeatdirde jure is another. Elders sought to show tha
before settlement Mr. Reeves had become a dire€®GGlI. It then sought to rely upon this
circumstance in aid of its case that the resposdesd failed to make material disclosures before
settlement and that there thus had been misleadidgceptive conduct which caused loss or
damage to Elders and the unit holders.

92. The definition of "director"” for the purposddioe Code, which is contained in sub-s.5(1)
thereof, includes a person, to put it shortly,ragtle facto as a director (Corporate Affairs
Commission v Drysdalgl978] HCA 52 (1978) 141 CLR 236and the case that Mr. Reeves was
acting informally as a director could have beenstsg if he had signed a form of consent before he
left Australia. However, my conclusion is that thieole thrust of the pre-settlement negotiations
between the parties was that Mr. Reeves wouldaratdlly become a director until settlement.
Whether he became a director de facto before sedtieis another question, depending as it does
upon the activities of Mr. Reeves in all the ciratamces of the case. However, the finding that in
the relevant period Mr. Reeves was a de facto wiret GGl is hardly assisted by Mr. Reeves
absence from the country from 25 June 1984 to dlact1984. Nor is there any evidence to
suggest that during this period Mr. Reeves wa®mact with Mr. O'Dea or other officers of GGI.

93. In the end, counsel for Elders accepted tleathivities upon which he relied to establish the
proposition that Mr. Reeves become a de facto tirecere in essence the same activities as relied
upon to show that Mr. Reeves or the first respoh{tarboth) had become a promoter or otherwise
a fiduciary in the circumstances of the case. llsleal later with this aspect of the matter.

94. | return to 25 June 1984, the day Mr. Reeveshésparty left Australia. The documents dated
with that date include two agreements enteredbetaeen the first respondent and Mr. O'Dea,
with respect to plant and equipment at Booka arydneat of interest. Mr. O'Dea agreed to
purchase the plant and equipment as particulaiizdte schedule for $86,000 to be paid on
completion of the contract for the purchase of Bodkhe other agreement (identified in evidence
as the Deed of Extension) was signed by Mr. Reerdsehalf of the first respondent, ("the
vendor"), and by Mr. O'Dea. "The purchaser" wasiified therein as Mr. O'Dea "(or His (sic)
nominee)". The recitals and operative portiondhefagreement were in the following terms:-



WHEREAS the parties hereto are the parties to an
Agreement for sale of land more particularly
described in the said Agreement bearing date the
Twenty-fifth day of June 1984 and the parties to
an Agreement for sale of certain plant and
machinery more particularly described in the said
Agreement bearing date therewith

AND WHEREAS pursuant to the terms of the

said Agreements completion was to take place

not later that the Thirteenth (sic) day of July

1984 when the Purchaser was to pay to the Vendor
the sum of $1,086,000.00 less the amount of
$25,100.00 which had been paid by way of deposit
under the said Agreements

AND WHEREAS the Purchaser has requested an
extension of that time within which to effect
completion which the Vendor has agreed to allow
upon the Purchaser entering into these presents

NOW THIS AGREEMENT WITNESSETH AS FOLLOWS:

1. In consideration of the Vendor allowing an
extension of time within which the said
Agreements may be completed until the
Thirty-first day of August, 1984, which the
Vendor hereby agrees to allow the Purchaser
agrees to pay to the Vendor on the sum of
$1,060,900.00 interest at the rate of 17.16 per
centum per annum as from the Ninth day of June
1984 until the date of completion and such amount
of interest shall be paid on completion together
with the sum payable on completion.

95. On 2 July 1984 Mr. Wood, on behalf of Elderspte to Mr. O'Dea confirming Elders' consent
to act as trustee of the GGI Rural and Income Tilst minutes of meeting of Directors of GGl
held on 10 July 1984 state that in addition to eigrgto act as trustee Elders had agreed "as éruste
of the trust to purchase the property at Tentetfi|dm E.G. Reeves Pty. Limited on behalf of the
trust."

96. In July, whilst in Greece, Mr. Reeves receigadirgent message from his son Christopher
asking that he telephone him. Mr. Reeves did sy, thscussed the proposed loan from Mr. Reeves
to Mr. O'Dea of $110,000. Mr. Reeves told his sewlanted the whole of the loan to be a "straight
out loan to O'Dea." A couple of days later there wdurther telephone conversation between father
and son. Mr. Reeves was told that the loan woulchéde in favour of Elgin Insurance Group Pty.
Ltd.. Mr. Reeves had never heard of this compamywids told by his son that it was "O'Dea'’s trust
company". This understanding is confirmed by Megben Sullivan's letter to Mr. Hunt of 25 July,
to which shortly I will come.



97. On 17 or 18 July, Mr. Stephen Sullivan telegtNr. Peter Dunn an accountant of GGI. He
sought information regarding the Young propertytfa preparation of the mortgage documents. At
this stage the projected completion date was 311884. Mr. Sullivan also asked Mr. Dunn who
would be the registered proprietor and mortgagieg ¢§ Booka. Mr. Sullivan's note of the answer

is in these terms:-

The registered proprietor and therefore the

mortgagee (sic) of the Bookookarara property

would probably be Elders Trustee and

Executor Company Limited.

Mr. Dunn also indicated that he assumed Elders dvalslo be purchaser of the plant at Booka but
that "the whole thing hinged" on a meeting of Unatders scheduled for 25 July.

98. Mr. Stephen Sullivan gave careful and accuraigence of the events surrounding the
settlement. Mr. Sullivan said that his conversatigtih Mr. Dunn on 17 or 18 July was the first
occasion in which it had been indicated to him tders was to be involved in the purchase of the
property. He had made the enquiry of Mr. Dunn beeawith the projected settlement date only 13
to 14 days away he was anxious as he did not yet Wwéh certainty the name of the purchaser.

99. On 18 July 1984 Mr. Sullivan wrote to Mr. Heattting out details concerning the conveyance
and requesting information as to the role of El@gsrpurchaser. On 23 July Mr. Hunt wrote to Mr.
Astley of Messrs. Finlaysons in Adelaide. That fisited for Elders. Mr. Hunt enclosed what he
"hoped" would be the final draft of the trust deedting that Elders would purchase Booka as
trustee subject to the proposed resolutions beasged on 25 July 1984.

100. On 24 July, Mr. Hunt telephoned Mr. Sullivarddold him that he (Mr. Hunt) had been told
Elders would be the purchaser. Mr. Sullivan thed &delephone conversation with Mr. Reeves
(who was still in Europe) in the course of whichtblel him Elders would be the purchaser. There
were expressions of mutual reassurance in dealithgarcompany of the standing of Elders. At no
stage in the transaction was Mr. Stephen Sullivaderaware of the involvement of Messrs.
Finlaysons of Adelaide as solicitors for Elders.d¢alt only with Mr. Hunt. Mr. Hunt requested

Mr. Sullivan, in this conversation, of 24 July,dmvide a contract showing Elders as the purchaser
of Booka, in substitution for the contract datedJ2Be 1984 in favour of Mr. O'Dea "or his
nominee". No request was made to vary or supetbedeeed of Extension.

101. On 24 July Mr. Hunt wrote to Mr. Sullivan rgjplg to three letters, one of 11 July and two of
18 July. This letter of 24 July states that:-

QFP Properties Pty Limited would retire as

trustee and Elders would be appointed as trustee

at a meeting of unit holders to be held on 25

July.

The letter confirms that Elders would be purchash@gproperty as trustee. The trust deed of 30
February 1982 was to be replaced with a new trestigdat that date not yet executed. The letter
also indicates that arrangements for the loan @0%I00 from Mr. Reeves to Mr. O'Dea had not
been completed. On 24 July 1984, Mr. Hunt wrotM&ssrs. Finlaysons enclosing a form of
transfer to be completed by Elders on the undedstgrthat it was to be the purchaser of Booka.

102. On 24 July, presumably after Mr. Reeves ha@tespfrom Greece to his son, Mr. Sullivan
wrote to Mr. Hunt enclosing a draft loan agreensemt guarantee for the advance from Mr. Reeves
to Elgin Insurance Group Pty. Ltd.. By now it haatbme apparent to Mr. Sullivan that the target



settlement date of 31 July had been abandoned5Qnlg2, QFP Properties Pty. Limited retired as
trustee in consequence of the special resolutisaguhby an extraordinary meeting of unit holders.
Elders was duly appointed by GGI to act as trustebe trust and the meeting of unit holders
approved that appointment. On the same day, 25 NulySullivan wrote to Mr. Hunt enclosing
drafts of a loan agreement between the first red@oinand Elgin Insurance Group Pty. Ltd., and of
a guarantee by Mr. and Mrs. O'Dea, GGI and Queedstmancial Planning Pty. Ltd. In the letter
Mr. Sullivan said he understood Elgin InsuranceuprBty. Ltd. to be the trustee of one of Mr. and
Mrs. O'Dea's trusts.

103. On 30 July Messrs. Jennings and Kneipp, Miiva@o's agents in New South Wales, sent to
Mr. Hunt the following security documents:-

1. A second mortgage over Booka nominating
Elders as mortgagor and the first respondent
as mortgagee (it is upon the covenants as to
payment in this document that the cross
claim is brought in the present proceedings)

2. A third mortgage in respect of the property
at Young nominating QFP Properties Pty. Ltd.
as mortgagor and Mr. Reeves as mortgagee.

3. Bill of Sale from Elders to Mr. Reeves.
4. A stock mortgage from Elders to Mr. Reeves.

104. On 6 August 1984 the deed of appointment natimg Elders as incoming trustee and the new
deed of trust were executed. On the same day Mt Wrote to Mr. Astley of Messrs Finlaysons
stating that his firm had now received mortgage®sapect both of the loan of $813,000 (being first
security over Booka) and of the balance of the Ipase (being $490,000) which would remain
owing to Mr. Reeves. The letter states that owmnthe difficulty of having the Young property
transferred, Mr. Reeves' third mortgage would lggstered on the existing Certificate of Title.
There would then be a transfer to Elders subjetitédhree mortgages. On 6 August a meeting of
the directors of GGI resolved that GGI act as gutarafor the lease by QFP Properties Pty. Limited
of a grain dryer and moisture meter, three silabahopper at an approximate value of $50,000.

105. On 14 August 1984 Mr. Hunt wrote to Mr. Sulivenclosing various securities executed by
Elders, including the second mortgage over Booka.

106. The execution of these instruments by Eldersscrow, had been in Adelaide on or about 13
August 1984 under the supervision of Mr. Wood. ldd kelied on his legal staff (Mr. Lamshed)
and Elders' solicitors to get the transaction rdadgettlement. Not until 1985 did Mr. Wood see
any settlement sheet showing how moneys had bebnrdied on 22 August 1984. Elders arranged
for the security documents | have described togo¢ t®© Mr. Hunt in Brisbane.

107. Before executing the documents Mr. Wood pelaseote written by Mr. Lamshed containing
details of the proposed application of funds otlesgient. It was headed "Pat O'Dea 25/7/84". It
included the words "New contract between ET andddeion way likewise mortgages." There was
no reference to such matters as the loan of $10Q@8&Igin Insurance Group Pty. Ltd., the
operation of the Deed of Extension, and the prowssias to the interest rate on the two mortgages



to be given by Elders. A note on the document gis attendances by Mr. Lamshed upon Mr.
Astley of Messrs. Finlaysons on 25 July and agaith(Mr. Wood) on 26 July.

108. On 17 August Mr. Sullivan wrote to Mr. Hunitegating that Mr. Hunt's firm was acting on
behalf of Elders as mortgagor. The letter goesogradvide for an amendment to the mortgage with
the effect of deferring payment of $20,000 to trertgagee for three months. The letter also
required that priority be conceded to the inconfingnce over the Young property and that finance
secured over the Young property be limited to $d00 rather than the $450,000 proposed. More
importantly, the letter points out that clause 3&(®the new Trust Deed limited the borrowings of
the trust to 60% of the gross asset value of s fund. Mr. Stephen Sullivan requested the supply
of certificates that the borrowings on the firstrtgage over Booka of $813,000 and on the Reeves
mortgage of $490,000, did not exceed that ceiling.

109. These certificates were provided both by Elded GGI to Mr. Sullivan and to the
contributory mortgagees. They are dated 20 Augd84 1At this stage no valuation of Booka, on
the evidence, had been undertaken by a valuer ththerMr. Hynes. There is no evidence one way
or another as to whether a valuation of the Youroggrty had been provided at this stage.

110. Later, on 11 September 1984 Messrs. Duesbamgitors of GGl and the GGI Unit Trust
wrote as follows to Elders:

We are under instructions from the Manager (ie
GGlI) to confirm with you that the Trust has
complied with Clause 36(9) of the Trust Deed
dated 6th August 1984.

Based on independent valuations of the properties
owned by the Trust and as a result of
investigations into the other assets and

liabilities of the Trust as at 31st August 1984,

we are now able to confirm that the total

liabilities of the Trust did not amount to more

than 60% of the Gross Asset Value of the Fund as
defined by Clause 15(1) of the Deed as at that
date.

On 27 August 1984 Messrs. L.J. Hooker had signeaiumtion of the Young property at $850,000
(land and improvements). This was seven days #hiieeissue of the certificates.

111. The certificate furnished by Elders to Mr.lisah had stated that Elders thereby certified:

1. That the Trustee has not defaulted in or
breached its covenants duties or obligations
pursuant to the Trust Deed; and

2. That upon completion by the Trustee of its
purchase of "Bookookarara”, Tenterfield, New
South Wales, the total liabilities of the

trust will not exceed sixty percentum (60%)

of the Gross Asset Value (as referred to in



clause 15(1) of the Trust Deed) of the Trust
Fund.

112. The certificate by GGI was a certificationtthidad not defaulted in or breached its covenants
duties or obligation pursuant to the Trust Deed thiatl upon completion of the purchase of
Bookookarara the total liabilities of the trust idnot exceed 60% of the Gross Asset Value of the
Trust Fund as referred to in clause 15(1) of thesTDeed.

(C) From Settlement to issue of the Prospectusleseember 1984

113. Settlement took place on 22 August 1984. dha to Elgin Insurance Group Pty. Ltd. was
also completed on that date.

114. The settlement took place at Stanthorpe egptémises of Mr. Sullivan's firm. Those

attending were Mr. Sullivan, Mr. Hunt, Mr. Greg Beey (solicitor for the first mortgagees on the
contributory mortgage), Mr. Christopher Reeves, &d Mrs. O'Dea, and two officers from the
National Bank of Australia. That bank, as partha settlement, discharged its mortgage over
Booka and made available the documents of titlee ap on settlement was the handing to Mr.
Hunt by Mr. Sullivan of a contract for sale showiglglers as purchaser. Elders had no other person
at the settlement to attend to its interests. MHiv&n regarded Mr. Hunt as acting for Elders, and

in my view, had proper grounds for doing so. Hemtt know of the involvement of Messrs.
Finlaysons in Adelaide. The contract had been peebly Mr. Sullivan following Mr. Hunt's
telephoned request to him on 24 July. Conveyangaiagtice in Queensland differs from that in

New South Wales and, moreover, what was done haseawariation of Queensland practice. In
Queensland the vendor draws the contract, and ssiomsigned duplicates to the purchaser; if the
contract is acceptable both copies are executedebgurchaser and returned with the deposit to the
vendor; the vendor then executes them, returneripaal to the purchaser and retains the
duplicate. At the conclusion of the settlement, Blelaney, by arrangement with Mr. Sullivan, took
with him all titte documents and instruments rempgregistration.

115. The disposition of moneys on settlement agpeam a statement provided by Messrs. Neil
Sullivan and Bathersby on 30 July 1985 in respdosa enquiry from Elders of 17 June 1985. The
nett amount on settlement of $638,984.55 was matd &615,732.66 to the first respondent, by
payment into its bank account with the National thalsa Bank and the balance of $23,251.89 was
paid to Messrs. Neil Sullivan and Bathersby. Tha st $638,984.55 was made up as follows:

Sale Price - Land and improvements $1,000,000.00
Sale Price - Plant and equipment 86,000.00

$1,086,000.00

LESS Deposit paid to E.G. Reeves Pty Ltd on
12/06/84 25,000.00

$1,061,000.00

LESS Amount to be secured by Mortgage 490,000.00
$ 571,000.00

PLUS Interest in advance on Mortgage debt

for six (6) months 49,000.00

$ 620,000.00

PLUS Adjustment of Local authority Rates $243.30
Adjustment of P.P.B. Charges 0.00 243.30

$ 620,243.30



PLUS Interest as per Deed of Extension

(73 days @ $498.768) 36,410.09

$ 656,653.39

LESS Nett Soy-bean proceeds 16,140.73

$ 640,512.66

PLUS Principal and interest owing to

State Bank of New South Wales re:

Caveat in favour of Soil Conservation

Service (Principal $10,977.96 -30/6) $ 11,045.79

$ 651,558.45

LESS Stamp Duty on Release Mortgage ex

National Bank $30.00

Registration Fee on Release

Mortgage ex National Bank 30.00

Registration fee on Withdrawal of

Caveat $30.00 90.00

$ 651,468.45

PLUS Costs and outlays re: Production

by A.G.C. (Mortgage over Young) $ 125.00

Costs and outlays re:Production

by first mortgagee over

"Bookookoorara” 125.00

Costs and outlays re: Security

(Neil Sullivan and Bathersby) 6,098.10 6,348.10

$ 657,816.55

PLUS Outstanding Account re Options to

Purchase Neil Sullivan & Bathersby 1,108.00

$ 658,924.55

PLUS Adjustment of Crown Rental on R.P.

1926/7 in favour of vendor

(01/01/84 to 30/06/84 - $40.00 p.a.) 60.00

$ 658,984.55

LESS amount of interest unpaid 20,000.00

$ 638,984.55

116. On 13 September a director's meeting of GGl hedd. At this meeting Mr. Reeves' non
attendance is noted as an apology. It was resohatdElgin be allotted $90,000 in shares of GGl in
respect of a "temporary advance" made on 23 Augfusas also resolved that as this money could
not be repaid immediately, Elgin should receive,888 worth of units in the GGI Unit Trust.

117. By 13 September 1984, a second basic layalutlesign of the prospectus had been completed
by the printers and an extraordinary general mgetfrshareholders of GGI was then held. It was
resolved that the nominal capital of the companinbeeased from $10,000 to $1,000,000 divided
into one million ordinary $1 shares. New articlésssociation were adopted and it was resolved
that 90,000 shares be issued to Elgin Insurancap3d®ty. Limited "notwithstanding that that
allotment will give that company a controlling intst in GGL."

118. As | have said, on 22 August 1984, the dahefettlement, the first respondent’'s cheque
account with the National Australia Bank at Stanpleovas credited with $615,732.66. On the
same day the two cheques, totalling $110,000 asardfGolden Grove Industries or bearer", on
the account of the first respondent by Mr. Ree\edsrie his departure, were exchanged for a
National Australia Bank bank cheque for $110,00¢apée to Elgin Insurance Group Pty. Ltd. Two



officers of the bank attended on the settlementthadbank cheque was handed to Mr. O'Dea. On
the same day Mrs. O'Dea paid it in to an accouligih Insurance Group Pty. Ltd. with the Bank
of Queensland. That account was in credit beforélofi$437.52. Again on the same day a cheque
for $90,000 was drawn on Elgin Insurance Group Bty.'s account in favour of "Golden Grove
Industries Ltd". GGI then drew upon an account Witestpac Banking Corporation a cheque for
$55,174.33 in favour of Y.S.F. Pty. Ltd. of Yourgtrade creditor which had supplied the Young
operations of GGI. Without the injection of funderh Elgin, GGI would not have been able to pay
this sum using the cheque account in question.rihén sum of $10,000 was credited to GGl later
in the month and by a similar route.

119. On or about 14 August 1984, Elgin Insuranceu@iPty. Ltd. executed an agreement
(undated) acknowledging receipt of $110,000 lenthgyfirst respondent for a term of twelve
months with interest at 25% per annum, to accrom ft6 August 1984. This was the document
prepared by Mr. Reeves' solicitors and sent toHWint on 24 July. The guarantee by Mr. and Mrs.
O'Dea, GGI and Queensland Financial Planning Rty.Wwas also given on 14 August.

120. On 1 October Mr.Reeves returned to Stanth@pet October Messrs. Neil Sullivan and
Bathersby wrote to Mr. Hunt enclosing a duplicaie @ Sale for re-execution. This was returned
on 15 October. On the same day Mr.Reeves atteriddulgh meeting as a director of GGI. Mr. Nell
Sullivan gave his apologies.

121. | have already set out in the Introductiortiparof this judgment the principal events
following the issue of the prospectus dated 6 Ndwem1984 which led to the institution of these
proceedings.

(D) The Trust Deed of 6 August 1984

122. 1 turn now to the principal provisions of fheust Deed dated 6 August 1984. It is expressed to
be between GGI as Manager, Elders as the Trusteé&lanseveral persons who have executed or
hereafter execute this deed or an applicationfartoansfer of units". The "commencement date" is
defined as the date of the first statement issuesijant to s.170 of the Code relating to the units
the subject of the trust or a date twelve montbmfthe date of execution of the Deed if no such
statement has been issued by that date. Howevertl 1) stated that the GGI Unit Trust was
"hereby established" and GGI and Elders acted dougly, as is indicated by the provision of the
certificates to Mr. Sullivan before settlement déinel auditors report of 11 September 1984. The
"Code" is defined as meaning the Companies (QuaedsiCode and where applicable is defined as
being deemed to include the Codes in force at &éte of the Deed in the other States and in the
Australian Capital Territory.

123. Section 170 of the Code forbids a compangduoe to the public or offer to the public any
prescribed interest unless a statement in writingliation to that interest has been registerethéy
Commission, and deems that statement in writirfgeta prospectus issued by the company. The
prospectus, as | have indicated, was dated 6 Nogefir84.

124. Clause 36 of the Deed confers on the trustgegragraph (9):-

Power to borrow with or without security up
to a limit whereby the total liabilities of

the Trust will not at the time of borrowing
exceed 60% of the Gross Asset Value of the
fund (being the value referred to in clause



15(1)) and, if thought fit to give security

for any such borrowing over any of the

investments comprised in the Fund PROVIDED

THAT the Trustee shall not be required to

accept any personal liability for such

borrowing.

Elders emphasised the existence of this provists submissions upon the rectification issue.
Further, the certificates sought by Mr. Sullivar aupplied before settlement of the purchase of
Booka were designed to show compliance with thragraph. Sub.cl. 6(1),(2),(3),(4) and (5)
provide as follows:-

6(1) Upon lodging with the Trustee the sum of

$2,000.00 under clause 2 and upon making any

addition to the fund under the same clause

or in either case as soon thereafter as the

Manager finds it practicable so to do, the

Manager shall inform the Trustee in writing

of its proposals as to the investment of the

said sum or the cash constituting any such

addition as the case may be.

(2) If the Manager at any time and from time to
time thinks it desirable in the interest of

the Registered Holders to sell or otherwise
dispose of, develop or reconstruct,

exchange, vary, modify or otherwise change
any investment forming part of the Fund it
shall inform the Trustee in writing of its
proposals in that behalf.

(3) Such proposals shall be rejected by the
Trustee if they provide for investment or
reinvestment otherwise than in an Authorized
Investment or for the taking in exchange of
property which is not an Authorised
Investment.

(4) If such proposals constitute or provide for
investment or reinvestment in or the taking
in exchange of real property investments or
personal property investments or if they
involve the sale development reconstruction
exchange variation modification or other
change of real property investments or
personal property investments they shall not
be accepted by the Trustee unless they are
recommended in writing by a qualified valuer
and are accompanied by a relevant certified
valuation.

(5) A real property investment or a personal
property investment shall not be acquired by



the Trustee at a price higher than or sold
by the Trustee at a price lower than the
value thereof assessed in the report or
recommendation of a qualified valuer given
not more than three months (or if such
investment is to be acquired from or sold
to:-

(i) the Manager;

(i) a company which by virtue of the
provisions of section 7(5) of the

Code is deemed to be related to

the Manager;

(iif) another unit trust scheme managed

by the Manager or by a company

which by virtue of the Code is

deemed to be related to the

Manager,

(iv) a director of the Manager; or

(v) a company controlled by a director

of the Manager;

given not more than two months) before the
date of the Manager's proposal unless the
gualified valuer recommends the sale or
acquisition of such investment at such price
and the Trustee is of the opinion that it is

in the interests of the Registered Holders
that such investment should be acquired or
sold as the case may be at such price in
which case the Trustee may acquire or sell
accordingly PROVIDED THAT this clause shall
not apply to livestock, stock feed or stores
purchased or sold by the Trustee in the
course of normal trading operations
conducted on behalf of the Trust.

The significance of this clause in connection wiite purchase of Booka is a matter to which | later
return in these reasons.

125. There is also in Clause 1 a definition of 'ldigal valuer" as, to put it shortly, meaning a
qualified person independent of both the ManagdrTanstee.

126. Clause 3 has the effect of vesting the assetprising the Trust Fund in Elders as trustee for
the registered holders. In Clause 4 Elders covenaitih GGI to the intent that the covenants shall
benefit not only GGI but the registered holdersijgiand severally, that, inter alia, it will exese

"all due diligence and vigilance in carrying o fitinctions and duties and in watching the rights
and interests of the Registered Holders." Thisa@hdr covenants in Clause 4 are no doubt inserted
to comply with the requirements of the Code (s.id8featment thereunder as an "approved deed".
Clause 41 provides for the fees of Elders and G@liawas emphasised by counsel for Elders that
these provisions operated in such a way that timeimeration of GGI as Manager could be expected
to exceed considerably that of Elders.



127. The Deed also confers considerable powers Gg&inras Manager. In particular, Clause 38
provides that the Manager shall manage and sugealliseal property investments and personal
property investments comprised in the Fund.

THE CREDIT OF MR.REEVES

128. Mr. Reeves was cross-examined by senior cbtordelders at some length. The pleadings
indicate that Elders put its case as high as cateMih. Reeves well knew the price he put on Booka
was excessive, and that, to put it colloquiallywses cheating the purchaser, that is to say, Elders
Senior counsel for the respondents urged thatrties-examination of Mr. Reeves followed such a
course as to make it unfair to embark upon an enguihis judgment as to the credit of Mr.

Reeves. It was submitted that senior counsel fdefSlIhad not observed the precepts propounded in
Browne v Dunn. Reference was made to the remarkgedis J. in Reid v Ker(1974) 9 SASR 367

at 373-4; see also "Cross on Evidence" 3d Aust2'8c1-9.66.

129. There may well be some force in this criticisyrMr. Reeves' counsel, but it is not one which
| rely upon in dealing with the value to be placgubn the evidence of Mr. Reeves. | approach
Mr.Reeves' evidence on the footing that senior selfor Elders was correct in saying that the
conduct of the cross-examination was not openedytpe of criticism levelled at it and that
Mr.Reeves' credit was properly put in issue.

130. My view is that having, as | have said, lismho a very lengthy cross-examination of
Mr.Reeves over a number of days, his credit shbaldccepted and that he should not be held as
setting out to cheat GGI or Elders or as beinglesshy indifferent to the truth of what he may have
represented or asserted to Mr. O'Dea or any otléemal party. My conclusion is that Mr. Reeves
bore himself well through what was quite visibly@deal for him.

131. It is quite true that Mr. Reeves lacks fluentgxpression particularly where he is
endeavouring to grapple with concepts rather teéate events. It is also true that Mr. Reeves is a
man of some business experience. But the fachthhgis this experience and that he is in some
respects inarticulate does not mean that suchicokation is an expression of guile.

132. | reject the attack made upon the credit of Réreves.

THE CASE PUT BY ELDERS

133. I turn now to consider more closely the pragass which Elders seeks to make good as the
basis of its claim that it has suffered loss or dgenby conduct of the respondents in contravention
of ss.52and53A(1)(b) of theTP Act. To some extent the formulation of these proposgi

developed as the case proceeded and this protesdeat the complaint by senior counsel for the
respondents that Elders was continually shiftisggiound. In what follows | have endeavoured to
deal with the issues as they were debated in fiddtesses.

134. As | have earlier indicated, Elders reliehhgton failure by the respondents to make proper
disclosure and upon statements and representaiiegedly made by Mr.Reeves. | deal first with
the alleged failure to make proper disclosure.

FAILURE TO DISCLOSE
(A) General

135. Elders complained principally of the followifaglures in disclosure on the part of the
respondents:-



1. That they permitted and allowed Elders to
purchase Booka as an investment for the GGI
Unit Trust at a price which they knew to be

in excess of the true value, the true value
being no more than $703,552.50 and probably
as little as $550,000.

2. That the respondents failed to inform Elders
before settlement that the value of the
property was not $1,000,000.

3. That the respondents failed to inform Elders
that Mr. Hynes' valuation reports contained
values in excess of the true value of Booka.

4. That the respondents failed to inform Elders
of damage to the soya bean crop caused by
hail, despite the significance this had for

the operation of Special Condition "N" to
the contract for purchase of Booka.

5. That at the settlement in August 1984 the
first respondent was credited with the sum
of $36,410.09 being allegedly for interest
under the Deed of Extension additional to
the purchase price of $1,000,000, without
informing Elders thereof.

6. That the respondents concealed from Elders
or failed to inform Elders before the

settlement in August that the above credit

of $36,410.09 would be made favour of the
first respondent at settlement, that the

first respondent had agreed to advance
$110,000 under guarantee of GGl and Mr.
O'Dea, and that Mr. Reeves had negotiated
the "remuneration package" involving the
issue of the American Express Card.

7. That the respondents permitted to be
executed collateral securities in favour of
the first respondent over other assets of

the undertaking scheme or enterprise known
as the GGl unit trust.

136. In his evidence Mr. Wood said that it wasundil March 1985 that he was told (at a meeting
with Messrs. Dunn, Hughes and Hunt) that Mr. Redasgkbeen paid over $16,000 in respect of the
"remuneration package" involving use of the Amari&xpress Card. Nor until March 1985 (when
told by Mr. O'Dea) did Mr. Wood know Mr. O'Dea penglly had guaranteed the advance to GGI
by the first respondent of $110,000, or that thmalge to the soya bean crop had reduced the
proceeds thereof provided for on settlement, drrii@neys had been allowed for on settlement



under the Deed of Extension. | accept Mr. Woodidence that if he had known of these matters
before settlement, each would have been the sulifjecincern to him.

137. The same would have been so, had it beemtheliat the purchase price of $1,000,000 was
at an over-value. The question of value involvescsg consideration, to which | later return. But |
now proceed on the footing that the other matfacdual rather than evaluative in character, would,
if known, have been ,as Mr. Wood said, of "concéoiim.

138. At general law, where there is no allegatibftfamdulent misrepresentation or fraudulent
concealment or of innocent misrepresentation bgrador of real property, and what is relied upon
is mere non-disclosure on the part of the vendh@n tin the absence of a fiduciary relationship or
of a warranty of disclosure, that mere non-disalesiannot form a basis of rescission: Tsekos v
Finance Corporation of Australia Limitédi982) 2 NSWLR 34t 355; Tiplady v Gold Coast
Carlton Pty. Limited1984) 3 FCR 42@t 457-458; United Dominions Corporation Ltd. vaBr

Pty. Ltd.[1985] HCA 49 (1985) 157 CLR Tt 5-6. Nor would non-disclosure ordinarily conge
misleading or deceptive conduct which contraven&dof theTP Act Bradford House Pty. Ltd. v
Leroy Fashion Group Ltd1983) ATPR 40-387at 44,550 - 44,551; Rhone-Poulenc Agrochimie
S.A. v U.L.LM. Chemical Services Pty. Ltd.986) 68 ALR 77at 84-85, 98, 102-103; Collins
Marrickville Pty. Ltd. v Henjo Investments Pty. L{d987) ATPR 40-782 at 48, 536-7; Nobile v
The National Australia Bank Ltd1987) ATPR 40-78%4t 48,588-589.

139. However, Elders submits that in this casedspondents were in a position vis-a-vis Elders
quite different from what would have been the dga#wee relationship had simply been between the
first respondent as optionor-vendor and Eldersptismee-purchaser under an arrangement for a
mortgage back to secure part of the purchase fRiekance is placed first upon the fiduciary duties
of promoters, and secondly, and alternatively, ujdurciary duties that arose in the circumstances
of this particular case; cf English v Dedham Vategerties Ltd. (1978) 1 ALL ER 399. Failure to
make the disclosures as alleged, is then relied byd=Elders as misleading or deceptive conduct
contravenings.520f theTP_Act Rhone Poulenc Agrochimie S.A. v U.l.M. ChemicahBces Pty.
Ltd. (supra). Sub-s.4(2) of thié> Actdraws the refraining from doing an act within gtatutory
concept of engaging in conduct, and Elders relgthis provision.

140. I turn first to the submissions as to theekutf promoters.
(B) The Respondents as Promoters and Fiduciaries

141. Elders alleges by its Amended Statement aiiClaat GGI was a promoter of the

"undertaking scheme or enterprise” which, in aganized form became known as the GGI Rural
Income and Growth Trust. The expression "undertaktheme or enterprise”, which | abbreviate

to "the undertaking"”, was apparently derived fror68(1) of the Code. Elders also alleges that the
respondents either participated in the promotiothefundertaking or, allowed, permitted,
encouraged and facilitated GGI in that promotiome Tespondents are alleged to have so acted with
knowledge that (a) Elders would hold the undertgland assets thereof as trustee for "the holders
of the rights or interests therein,"” and (b) thegpmdents would profit from the promotion and
operation of the undertaking. It is then allegeat the respondents owed fiduciary duties to Elders
"as holder or intended holder" of the undertaking the assets thereof and interests therein.

142. The essence of the allegations is that GGlay@®moter of the undertaking and that the
respondents (in particular, Mr. Reeves) became pters also, or were so closely involved in
GGl's promotion of the undertaking as to themsebwes to Elders, as holder of the undertaking,



the fiduciary duties of promoters. These fiducidufies of the respondents are alleged to have
arisen before the settlement of the purchase bgrklof Booka on 22 August 1984.

143. The business enterprise described by the @easdhe "GGI Rural Income and Growth Trust"
was devised, established, and, in due course, ctedlpursuant to an "approved deed" (viz that of
6 August 1984) and by the issue of "prescribed-@stis” to the public, within the meaning of Part
IV, Division 6 of the Code. | have already set same provisions of the Trust Deed. Elders was as
trustee, for the purposes of the deed, chargeduhéder to exercise all due diligence and vigilance
in carrying out its functions and duties and inat@tg the rights and interests of the holders ef th
prescribed interests (Cl.4(1)(b), Code s.168 (1i))jc)cGl as Manager was bound by the Trust
Deed to use its best endeavours to ensure thanttertaking was carried on and conducted in a
proper and efficient manner (Cl. 45(2), Code s.1H8j).

(C) Promoters - The Law

144. The courts have treated certain relationsdspsithin "accepted"” or "ordinarily recognized"
categories of fiduciary relationship: Hospital Rwots Ltd. v United States Surgical Corporation
[1984] HCA 64 (1984) 156 CLR 445t 68,96,141. And Ardlethan Options Ltd. v Easdg©#il 5]

HCA 53; (1915) 20 CLR 28%t 292-3; Para Wirra Gold and Bismuth Mining Syadie N.L. v
Mather[1934] HCA 46 (1934) 51 CLR 58t 591, 596, and Tracy v Mandalay Pty. Lif53]

HCA 9; (1953) 88 CLR 21t 241-242, show that promoters of corporatioesoae such category;
see also Sir Frederick Jordan "Select Legal Pa£@83) pp. 112-113. The present case raises the
guestion of whether an entrepreneur of a busineespgise such as that | have described above is a
promoter within that category and, if so, to whdra promoter owes the fiduciary duties that arise

in such circumstances.

145. The management company may be seen, in ssitthation as, in effect, the entrepreneur of
the enterprise: Parkes Management Ltd. v Perp&tuatee Co. Ltd(1977) ACLC 29545 at

29,551. The Code contemplates the existence of @esiof the management company, that is to
say, in the present case, of GGI. (Section 170e@dk 6, paras 22, 23, 25). But the Code does not,
in terms, contemplate promoters of the undertakiagaged by that company. The promoters of
the management company will owe fiduciary dutieghtd body, whose interests, again as the
present case illustrates, after collapse of theuakling, may not coincide with those of the traste
and investors whose interests it had been appoiatsdfeguard. The Code contains, for its
purposes, a definition of "promoter” (s.5(1)), kius a limited one and not of direct assistance in
this case; plainly it assumes reference will be enadhe meaning of the expression as developed
in equity. In any event, the claim here is not madéer the Code, but by reference to the
jurisdiction in equity over promoters.

146. In my view, history and principle indicate tipgrsons who "get up and start" (Tracy v
Mandalay Pty. Ltd. supra p.241-242) an undertabkiniipe character in question here are to be
classed as promoters and as such treated as waittdancepted category of fiduciary relationship. In
order to reach this result, it is necessary to lmothe deep and persistent involvement of equity i
the evolution of modern commercial institutions @mderprises.

147. The trust played an extensive role in thewtian of the limited liability corporation as an
instrument of business endeavour. In the moderralaivare is regarded as an item of personalty
distinct in character from the property owned by torporation concerned: Archibald Howie Pty.
Ltd. v The Commissioner of Stamp Duties (NSMA48] HCA 28 (1948) 77 CLR 14&t 156-157.
This was not always so. In the eighteenth centueyaccepted view was that the corporation was
trustee of its assets for its members (Cooke "Qatpm Trust and Company” (1950), 69-70). This




meant that where a member complained that the catipo had carelessly registered a forged
transfer of his shares in favour of an innocernttpiarty, his remedy was in Chancery and against
the corporation for breach of trust: Ashby v Blaelvand The Million Bank Cd.1765] EngR 51
(1765) Amb 50327 ER 326 Another consequence was that where the corporagétthrealty, the
members were treated as owning beneficial interestsalty, the character of shares as personalty
not being established until Bligh v BriiB36] EngR 1056(1836) 2 Y & C Ex. 268160 ER 397.
Further, a practice persisted whereby corporatrdmsh did have the power to hold and deal with
their assets nevertheless vested them in custodsiées (Du Bois "The English Business
Company after the Bubble Act 1720-1800" (1971) 115).

148. Corporate identity and character might be @watl by Crown charter, or by statute, and in
addition there were certain corporations by presiom (Cooke op. cit., 85). But as James LJ later
observed (in Baird's Cag&870) LR 5 Ch App 724t 734):

...there were large societies on which the

sun of royal or legislature favour did not

shine, and as to whom the whole desire of

the associates, and the whole aim of the

ablest legal assistants they could obtain,

was to make them as nearly a corporation as

possible, with continuous existence, with

transmissible and transferable stock, but

without any individual right in any

associate to bind the other associates, or

to deal with the assets of the association.

The result was the unincorporated joint stock camgp@his assumed various forms (Du Bois, op.
cit. Ch Ill) but common to all the lawyers idengidi by James LJ was a desire to avoid a partnership
between the members (Baird's Case (supra), G@ase (1875) 1Ch.D 307 at 320). Hence the use
of a deed of settlement containing covenants betilee members and trustees selected by them.
The effect of these covenants was both to obligdristees to apply the funds settled on them for
the purposes specified and to bar transfers by rasminless fresh covenants were obtained from
the transferees (Cook op. cit. 86). These ent&pngere described as companies but, of course,
lacked incorporation and separate legal identity,term "company"” having no strict meaning (In re
Stanley(1906) 1 Ch 134ht 134) and being used to describe business asisos, incorporated and
unincorporated.

149. In the establishment of enterprises of thes®ws descriptions, incorporated and
unincorporated, and the raising of funds from thbklic, promoters or "projectors” played an active
and well recognized role; courts of equity entewtdi complaints by investors against them (Du
Bois op. cit. 347-351, 379). The term "projectos"aasynonym for promoter was still in use at the
time of Foss v Harbottlgl843] EngR 478(1843) 2 Hare 46167 ER 18%t 202. The use of the
term "promoter” in respect of private Acts of the$tminster Parliament (Halsbury, 1st ed, Vol 21,
paras 1357-1383; 4th ed, Vol 34, para 1338) isranger both of the vigorous efforts that once
were made to obtain the benefits of statutory ipoaation, and that control of these promoters
rested with the Parliament itself rather than therts.

150. Before the nineteenth century the terms '#elsand “fiduciary relationship” were not used
with the precision later acquired, and the expogs4irust” was used more generally as identifying
the subject matter of the exclusive jurisdictiorCdfancery (Waters, "Banks, Fiduciary Obligations
and Unconscionable Transactions" (1986) 65 CandigrRev. 37 at 43-45). Further, the
nineteenth century saw the foundation in Englishddthe modern statutory system of



incorporation and with that the decline in the ak#he trust as the vehicle for business enterprise
In particular, the Joint Stock Companies Act 1844 (8 Vic c.110) required the incorporation of

all associations with twenty five or more membelsal carried on business and whose shares
were transferable (Gower, "Principles of Companw'Lath ed, 39-47; Ogus "The Trust as
Governance Structure" (1986) 36 Univ. of Torontd. 1186 at 191-193). Limited liability in the
sense understood today did not arrive until 1862\& op. cit. 43-49). These laws were adopted in
the Australian colonies; see, for example, as teg@aland, Morrison v O'Brigd953] HCA 49

(1953) 90 CLR 501.

151. That left deeds of settlement which did nowjafe for the carrying on of business but rather
for the investment in the businesses of othersiiodl$ received from members. These were known
as management trusts and were the forerunnerg ofdldern unit trust. They were not required to
incorporate because they themselves did not "@arfyusiness” in the sense required by the
Companies Acts: Smith v Anders@B880) 15 Ch D 247Charles v Federal Commissioner of
Taxation[1954] HCA 16 (1954) 90 CLR 59&t 600; Ford "Unit Trustg1960) 23 MLR 129.

152. But such exceptions apart, the trust as a amestm for the conduct of business enterprise went
into decline. In addition to the statutory forcésvark directing efforts into incorporated entities
what Ogus (op. cit.) describes as the "intensecfaty principles” developed in the nineteenth
century for trustees of family settlements weresaspnably stringent for the entrepreneur. In
particular, directors were given more flexibility @xercise of their powers than trustees. It has no
always been readily appreciated how misleading tib idescribe directors as trustees: Re
International Vending Machines Pty. Ltd. and ther(panies Act (1962) NSWR 1408 at 1419-
1420, Sealy "The Director as Trusté&967) Camb. L.J. 83ndeed, in the United States the
description of directors as trustees (and sharen®las equitable owners of the assets of the
company) is still, on occasion, used to providasidin principle for denial to directors of anglri
to remuneration, in the absence of special prowigRetty v Penntech Papers I{¢975) 347 A 2d
140at 143), and for the entitlement of shareholdenrzliable information concerning the financial
position and management of their company (Guthkkarknes$1905] USSC 153(1905) 199 US
148at 155, Nationwide Corp. v Northwestern Nationéé Ilnsurance Co1958) 87 NW 2d 67 &t
678-9).

153. In Australia, circumstances have changed.elhas been, at least in this country, a shift back
to widespread use of trusts as the vehicle fommssi enterprise, including those which, as this cas
illustrates, involve raising money from the publitie reasons for these developments and the legal
significance of them are discussed in the litemgtarost recently by Professor Ford and Mr.
Hardingham in their essay "Trading Trusts: Rigms hiabilities of Beneficiaries” contained in
"Equity and Commercial Relationships Finn ed. ()9&F. As the learned authors observe, and as
the present case shows, there is a distinctiondsstyprivate and public trading trusts; they say (at
48):

In Australian jurisdictions the

distinction is needed because any opportunity to be
a beneficiary in any trust (whether trading or
investment) may, in general, not be offered to the
public unless Part IV Div.6 of the Companies Code
is complied with. That legislation sets up certain
requirements as to the contents of the trust
instrument and otherwise regulates public offerings
in the interests of potential investors. Part IV

Div. 6 comprehends other investment opportunities



many of which are not organized as trusts but

constitute mere contracts unrelated to any

particular property and lacking the fiduciary

elements present in a trust. The attempt of the

legislature to regulate by the single set of

provisions both trust-type opportunities and

contractual opportunities has put a premium on the

(National Companies and Securities Commission's)

wide statutory discretion to exempt particular

types of schemes from provisions in Part IV Div. 6

which are inappropriate to a particular type of

scheme.

They continue (at 52-53)

Public trading trusts represent a resurgence of

something like, but not identical with, the

unincorporated joint stock company which was

repressed in England by the Companies Act 1862

(sed. quaere 1844) in a provision forbidding the

formation of large unincorporated partnerships.

The public trading trust shares with those old

companies the characteristics of a joint stock

devoted to the conduct of a business, the ability

of investors to transfer their interests and

reliance upon trustees for the holding of assets in

a convenient manner.

154. In modern parlance the expression "companyetex” generally is used with reference to
corporations, thus reflecting the nineteeenth agrdavelopments | have outlined. But it has not
always been so confined and, as | have mentiohedetm "company" identifies the genus of
which the trading or financial corporation is thpesies. Thus, in Hichens v Congreve (1828) 4
Russ 56238 ER 917 Lord Lyndhurst L.C. brought to account promotairan unincorporated joint
stock company and their breach of duty was treasealctionable in a suit brought on behalf of the
members. In the circumstances of the case befor¢hmeappropriate moving party is Elders, its
status flowing not only from the terms of the TrD&ted and the Code already referred to, but also
from the confirmatory "winding-up" order of the Gamsland Supreme Court made on 25 June
1985, pursuant to s.175 of the Code.

155. In Foss v Harbottld843] EngR 478(1843) 2 Hare 46167 ER 18%t 201,(which concerned
the affairs of an incorporated company) Wigram de&3cribed Hichens v Congreve as a case
"where property was sold to (trustees for) an umiporated company by persons in a fiduciary
character, the conveyance reciting that L.25,0@Dd&en paid for the purchase, the fact being that
L.10,000 only had been paid, L.15,000 going in®hhands of persons to whom the purchase was
entrusted”; the Vice Chancellor also referred ke 'fiduciary character of the projector”. The term
"promoter” has also been used in respect of théseget up and start trading partnerships: United
Dominions Corporation v Brian Pty. LtfL985] HCA 49 (1985) 157 CLR Ht 5-6.

156. It may be a consequence of treating the miattiis way that those interest holders who
ultimately benefit by recovery in a given caseraog as a class, co-extensive with the initial
interest holders or interest holders at some paatiearlier time. They are a fluctuating classt Bu
so are shareholders, and as Regal (Hastings) (Gdillwer (1967) 2 AC 134(njllustrates, a
change in shareholding does not excuse compangtalissbrought to account for breach of
fiduciary duty; see Gower, "Company Law", 4th e835




157. A more difficult question then arises, whad isromoter? In the late nineteenth century various
definitions were offered by the English courts andhe of them are set out in Tracy v Mandalay
Pty. Ltd.[1953] HCA 9 (1953) 88 CLR 21%t 241. These definitions and others are alsadsed
by Gross "Who is a Company Promotef?970) 86 LOR 49&t 499-507; see also The Wheal
Ellen Gold Mining Co N.L. v Read908] HCA 58 (1908) 7 CLR 34t 42-43. A legislative
attempt at definition was made in s.3 of the J8taick Companies Act 1844, viz "Every person
acting by whatever name in the forming and esthisigsof a company at any period prior to the
company obtaining a certificate of ... registratiddut promotional activities need not cease with
incorporation, and later statutory efforts haverbekeno greater assistance. Bacon V-C found it
impossible to define the term (Emma Silver Mining. @ Grant(1879) 11 Ch D 918)The English
authorities received close attention in the Uni¢ates and two influential decisions (Yale-Gas
Stove Co v Wilcox (1894) 29 A 303, and DickermaNarthern Trust Compamy900] USSC 24
(1900) 176 US 184t 203-204) which contained judgments referringagth to the English case
law, have passed into the mainstream of UniteceStaiv: see 18 Am. Jur.2d, "Corporations”,
2'119.

158. In Old Dominion Copper Mining and Smelting @digelow(1909) 89 NE 19&t 201, Rugg
J. said:

In a comprehensive sense "promoter” includes

those who undertake to form a corporation

and to procure for it the rights,

instrumentalities and capital by which it is

to carry out the purposes set forth in its

charter, and to establish it as fully able

to do its business.

Their work may begin long before the

organisation of the corporation, in seeking

the opening for a venture and projecting a

plan for its development, and may continue

after the incorporation by attracting the

investment of capital in its securities and

providing it with the commercial breath of

life...

The occasions for enforcement of the duties of mtens usually arise after the business enterprise
has been established, the breach of duty beingtaaing one in the sense that the defendant
promoter persists in refusal to restore profit vglgrmade or loss wrongly inflicted: cf Redgrave v
Hurd (1881) 20 Ch.D 4t 12-13, United Dominions Corp. Ltd. v Brian Piyd. [1985] HCA 49
(1985) 157 CLR H|t 8, 13-14.

159. In the nineteenth century the non-existendeetorporation at the time of the initial
misconduct of the promoter caused some difficuitgharacterizing him at that stage as an agent or
fiduciary in respect of a non-existent principahidis illustrated by the following remarks of

Lindley LJ. (as he then was) in Lydney and Wigplooh Ore Co. v Bird1886) 33 Ch.D 8%t 93-

94:

It is not correct to say that James Bird was
the agent of the company when it did not
exist, nor is it much less objectionable to
talk of his being in a fiduciary relation to
the company before the company had any



existence. Moreover, to say that James Bird
was a promoter of the company and therefore
liable to account to it, is calculated to

mislead; for the word "promoter"” is
ambiguous, and it is necessary to ascertain

in each case what the so-called promoter
really did before his legal liabilities can

be accurately ascertained. In every case it

is better to look at the facts and ascertain

and describe them as they are. In the

present case James Bird procured the company
to be formed and to be managed in such a way
as to transfer from the moneys of the
company to himself the sum of L.10,800
without informing the company of that fact.
The company were told that they had to pay
L.100,000 for the property, but they did not
know that of that sum L.10,800 was to go

into the pocket of the man who had got the
company up and who had in fact increased the
purchase-money in order to get that

L.10,800. Under these circumstances he
cannot retain the sum so got. Although not

an agent of the company nor a trustee for it
before its formation, the old familiar

principles of the law of agency and of
trusteeship have been extended, and very
properly extended, to meet such cases; and
using the word "promoter" to describe a
person acting as James Bird did, it is
perfectly well settled that a promoter of a
company is accountable to it for all moneys
secretly obtained by him from it just as if

the relationship of principal and agent or

of trustee and cestui que trust had really
existed between them and the company when
the money was so obtained.

160. As | have indicated, there are in my view adipular obstacles to equity obliging an errant
promoter to account later for misconduct befor@iporation of the corporate plaintiff he has
promoted. The significance of the above case fesgmt purposes lies in its emphasis that whilst
promoters have been admitted to the class of aedeptordinarily recognized fiduciaries, the
identification of an individual promoter in a giveituation depends upon the application of fairly
broad principles of equity to the facts of the ca3ee point had already been made before Lindley
LJ. spoke, by Bowen J. (as he then was) in WhateajgB Calico Printing Co. v Gredh879) 5

QBD 109at 111
The relief afforded by equity to

companies against promoters, who have sought
improperly to make concealed profits out of

the promotion, is only an instance of the

more general principle upon which equity
prevents the abuse of undue influence and of



fiduciary relations. The term promoter is a

term not of law, but of business, usefully

summing up in a single word a number of

business operations familiar to the

commercial world by which a company is

generally brought into existence. In every

case the relief granted must depend on the

establishment of such relations between the

promoter and the birth, formation and

floating of the company, as render it

contrary to good faith that the promoter

should derive a secret profit from the

promotion. A man who carries about an

advertising board in one sense promotes a

company, but in order to see whether relief

is obtainable by the company what is to be

looked to is not a word or name, but the

acts and the relations of the parties.

161. The end result is that although undoubtedbeadentified as a promoter the defendant is ipso
facto stamped as a fiduciary, the process requiredder to identify him as such in most cases
probably will differ very little from that involveth deciding whether, independently of any
acknowledged category of fiduciary, the defendaaw W the circumstances of the case a fiduciary
and, if so, what were the incidents of his fidugiduty. The incidents of the duty asserted here are
concerned principally with the obligation of disslme which | summarized under the sub-heading
"(A)General" in this part of the reasons; cf. Uditetates Surgical Corporation v Hospital Products
International Pty. Ltd(1982) 2 NSWLR 76t 812.

162. The point is illustrated in the present litiga by Elders having put its case on each fooking
have described, and having relied upon the samieyars for each part of its case. On either
approach the question is whether, to paraphrasg Rowen, the facts showed the establishment of
such relations between the alleged promoter andittie formation and floating of the business
enterprise in question as to render it contranydod faith that the alleged promoter should retain
from the promotion a secret profit, or, one migtd athat he should refuse restitution for loss
inflicted by him by preferring his interest to liaty (United States Surgical Corp. v Hospital
Products International Pty. Lt1982) 2 NSWLR 766t 816).

163. As | have said, Elders' case is that the redguts, especially Mr. Reeves, are liable both as
promoters and what | might call fiduciaries ad Hawow refer to the particulars which are common
to both claims.

(D) Conclusions as to Non-Disclosure

164. In his address, senior counsel for Elderstpdiprincipally to the following matters as
indicative of the fiduciary relationship assertgdHiders:-

(i) The "nominal consideration” paid for the
option in June 1983.

(if) Provisions of the option, including those as
to the term (12 months), the disposition of
the proceeds of the crop, the connection of



electricity and the construction by the
first respondent of road-works on the

property.

(iif) The activities of Mr. Reeves in the first
half of 1984, in connection with the
improvements by Mr. O'Dea to Booka, as
illustrated by the letter from Mr. O'Dea to

Mr. Reeves of 9 April 1984, the substance of
which | have earlier set out.

(iv) The protracted and allegedly illogical
settlement negotiations in 1984,

particularly having regard to the
circumstances that the option ran out on 9
June 1984 and that Mr. Reeves was prepared
to extend it so that the contractual
arrangements ultimately concluded between
the parties were not directly, as a matter

of legal form, the product of any exercise

of the original option.

(v) Arrangements made for the "remuneration
package" whereby Mr. Reeves would receive a
"salary" of $37,000 in respect of his

"labour and expenses".

(vi) The invitation extended by letter from Mr.
Hughes on behalf of GGI of 9 December 1983

to Mr. Reeves that he become a member of the
Board of GGl after settlement, an

understanding which certainly produced the
result that by the time of the issue of the
prospectus in November 1984 Mr. Reeves was a
director of GGlI.

(vii) The receipt by Mr. Reeves of the draft
prospectus sent under cover of this letter
of 9 December 1983, that is to say during
the currency of the original option period,
and his awareness before he left Australia
that Elders was likely to be trustee for a
public fund raising.

(viii) Mr. O'Dea'’s regular use of the house on
Booka during the currency of the option
period, the provision by Mr. Reeves of
promotional material including a paper
relating to the stocking of Booka with

cattle (handed by Mr. O'Dea to Mr. Wood of
Elders) and assisting at the visit of Sir



Gunn to the property, in addition to the
matters mentioned in the letter of 9 April
1984 (para (iii) supra).

(ix) What was described as collaboration by Mr.
Reeves in relation to the two valuations by
Mr. Hynes.

(x) The assistance by Mr. Reeves to Mr. O'Dea in
seeking finance for the project, in

particular his coming to Sydney in May 1984

with him to meet with Father O'Dwyer of
Burwood Business Services, after furnishing

Mr. O'Dea with an introduction to that

potential source of finance.

(xi) The evidence of Mr. Reeves at page 681 of
the Transcript (which | have set out) as
indicating co-operation between him and Mr.
O'Dea for a method of supporting the price

for the property for use when the trust was
floated to the public.

(xii) The entry into the Deed of Extension dated
25 June 1984 and the allowance at settlement
of $36,410.09 for interest payable

thereunder to the vendor.

(xiii) The loan arrangements between the first
respondent and Elgin Insurance Group Pty.
Ltd., the payment of $110,000 by two cheques
drawn by Mr. Reeves on the first

respondent's account before his departure,
and the application thereof to pay a
substantial trade creditor of GGI viz Y.S.F.
Pty. Ltd.

165. | have dealt with the circumstances of thevigron of the two valuations by Mr. Hynes. In my
view not only was Mr. Reeves not a moving partyaspect of these matters but he could not be
described as collaborating or acting as a conféglefdVvir. O'Dea in the procuring of the valuations
or subsequently in putting these to any particuta. | deal later with the legal character andceffe
of the passage at page 681 of the transcript iightof ss.52and53A(1)(b) of theTP Act

However, | state now that | do not regard it asaating co-operation between Mr. Reeves and Mr.
O'Dea, as suggested in para. (xi) supra.

166. Senior counsel for the respondents in hisesddsubmitted that whilst the transaction was not
a standard one, the other matters relied on byr&ldie not take the relationship in question beyond
that of optionor and optionee, or vendor and pwehaand into the area of fiduciary relationship.
There was, he submitted, nothing inherently stranglee provisions of the option, which reflected
bargaining between the parties, with legal advi&aspecial terms, and, in any event, work done
on the property during the option period was cdastswith the realization by Mr. Reeves that, if



the transactions did not go ahead, his family priypgould still have been further improved. Nor
was there anything inherently strange in the imprognts effected to Booka by Mr. O'Dea. The
attitude of Mr. Reeves to extension of the opti@swan expression of his belief that it was better t
try to keep the "bird in the hand" than to set dlsmeking a new purchaser. However, that did not
mean that Mr. Reeves failed to advance his owmests vis a vis those of Mr. O'Dea when the
opportunity offered. The "remuneration package" tr@Deed of Extension are examples. Mr.
O'Dea sought finance for the completion of the pase of Booka in advance of going to the
public. From Mr. Reeves' viewpoint the earlier thmance was obtained the earlier settlement
could take place. Mr. O'Dea, in his quest for fusdsght and obtained an introduction by Mr.
Reeves to Beneficial Finance. Likewise, he usedsiséstance of Mr. Reeves in this and related
concerns mentioned in para. (viii) supra of Eldsufmissions.

167. Senior counsel for the respondents continigedubmissions by contending that these matters,
with or without (a) the receipt of the draft prospes,(b) the "invitation" to join the board of GGI

on or after the settlement, (c) the eventual acceg of Mr. O'Dea's proposals that on settlement
$110,000 be invested by Mr. Reeves with Elgin lasae Group Pty. Ltd, and (d) the information
given Mr. Sullivan by Mr. Hunt (well before the amt was executed) that, at least in principle,
Elders had agreed to be trustee for the public famging, do not lead to the conclusions claimed by
Elders. They do not show, he submitted, that be2@r@August 1984, Mr. Reeves had de facto
become a director of GGI, that he or his compard/become a promoter of the business enterprise
conducted or to be conducted by GGI as managéredtGI1 Unit Trust, or that, in the
circumstances of the case, the respondents wéidutiary relations with GGI or Elders such as to
impose the duties of disclosure asserted by Eldefgese proceedings.

168. | accept these submissions as to the abséneefacto directorship, and of fiduciary duty and
also of promotion in the sense of the authoritivave discussed earlier in these reasons. There was
in my view, no obligation of disclosure as asseligdlders which can be founded in any of these
equitable relationships.

169. Further, the case put by Elders is to be exadnnot only by examination of the particulars
relied on by Elders but also in the general setteévgaled by the facts as being that in which the
relevant actors performed. That setting must beevead on its merits to ascertain whether it
manifests the characteristics of a fiduciary relahip with the incidents claimed by the plaintiff:
Hospital Products Ltd. v United States Surgicalpgooation[1984] HCA 64 (1984) 156 CLR 44kt
100, United Dominions Corporation Ltd. v Brian Pityd. [1985] HCA 49 (1985) 157 CLR At
10-11. It is appropriate first to look to the redas between the parties before entry into theoopti
on 9 June 1983.

170. In the resume of discussions dated 6 June 498prepared by Mr. Hughes, that is to say
relating to a time before the entry into the optgneement, the following is shown as having been
discussed on 3 June 1983 between Mr. Sullivan andRikves in the presence of Mr. O'Dea and
Mr. Hughes, viz:-

"Neil (Sullivan) asked Ted (Reeves) about his
attitude to being bound into a contract with
settlement possibly 12 months away. Ted
replied that the discussions of the week
previous had emphasised the shorter time, of
about 6 months. He explained that there had
been an increase in the level of interest in
the property over the past ten days; but



those interests were not as firm as GGl's.
He was happy with the "bird in the hand" and
the "bird" was GGI.

Ted said he was looking forward to the
development under GGI. Pat (O'Dea) replied
that he would be looking to Ted for his
expertise in the management of the property.
Pat mentioned that he would consider
offering Ted a position on the Board, thus
maintaining his involvement.

Neil asked for an indication as to what
stage in the financial status of the trust

the settlement would occur. Pat gave his
views on priorities within the trust, namely
the processing plant, the mill/piggery and
the "Booka" property. He said that when the
minimum subscription (possibly $2 million)
was reached, settlement would occur.

The question of the crops was discussed.
Ted said that he would be happy to take in
the current crop and replant in November.
If settlement had not occurred before the
next cropping (in May) then Ted would take
that crop in, too, and place the net
proceeds in the Trust, with these net
proceeds being considered in conjunction
with the purchase price.

Ted reiterated the contractual agreements
made during the earlier discussions;
bridge/road, power, crop...

171. Mr. Sullivan's file contained a note of a cersation with Mr. Hunt on 1 June 1983 in the
course of which arrangements were made for a ceméeron the following Friday, 3 June 1983, at
Stanthorpe; it is this conference which is the satbpf the above resume of discussions by Mr.
Hughes made on the following Monday 6 June 1983h Btr. Hughes' resume and Mr. Sullivan's
notes of the conference on 3 June indicate that thhas some discussion of Elders being the trustee
of the unit trust. Mr. Hughes' resume states thatR¢eves "agreed to leave $250,000.00 in the
trust on settlement.” Mr. Sullivan's note is "($2Z81D.00 to be invested in the Trust])" The
significance of the exclamation mark is borne ouMyr. Reeves' evidence, which | accept, that
whilst there was discussion of the investment ef$850,000 he was advised against making any
commitment and he did not then do so.

172. This evidence as to what transpired beforetitgy into the option is significant in that it
indicates that from the outset the transaction gsed was not simply that of vendor and purchaser
in what one might call a standard sale of landh&nform in which the transaction was originally
conceived it had a number of special featurestiaitdoes not mean it generated fiduciary duties as
alleged by Elders. Mr. Reeves, for his part, waslyan the months ahead to persevere with his



attitude that it was worth having "the bird in thend" and his attitude persisted even as the prompt
settlement of the matter became increasingly ulylikes time went on he made various
concessions to Mr. O'Dea and Mr. O'Dea made vagouasessions to him in pursuance of what no
doubt each perceived to be a coincidence of int@rdsinging the transaction to completion.

173. Mr. Reeves was as | have said, a man of s@perience in business. He was conscious of the
need for legal advice before making or implemenboginess decisions of any complexity. As |
have already found, as early as 31 May 1983 Miivéanl had been instructed by Mr. Reeves and
on his behalf was in contact with Mr. Hunt, theigtdr for GGI. That pattern continued and Mr.
Sullivan was present on various of the importanetings in which Mr. Reeves dealt with Mr.
O'Dea. Likewise, Mr. O'Dea was accompanied by Mm#Ho various of these meetings. The
evidence also discloses that Mr. O'Dea was welrawhthe wisdom, if not necessity, of acting

with legal advice in the bringing to fruition ofshéchemes to float the "pig trust".

174. Likewise, Elders had the services of botthtose" and "external” legal advisers. When Mr.
O'Dea visited Elders in March 1984 the primary jmsgwas to discuss various matters with Mr.
Lamshed, as, in Mr. Wood's words, "it was still Mamshed's matter."

175. The proper conclusion is that the parties wetmg in a commercial transaction, at arm'’s
length and each with the assistance of indepemitefgssional advice. Whilst these considerations
are not of themselves decisive indicia of the absei fiduciary obligations of disclosure (as rdlie
on here) they are of significance: Keith Henry &ud Pty. Ltd. v Stuart Walker and Co. Pty. Ltd.
[1958] HCA 33 (1958) 100 CLR 34at 350-351; Hospital Products Ltd. v United St&asgical
Corporation1984] HCA 64 (1984) 156 CLR 44t 70, 119, 146.

176. In my view, the evidence, seen as a wholaysltbat Mr. Reeves (and his company) did not
undertake to act, and could not fairly be seerateehundertaken to act on behalf of, or in the
interests of GGI, Elders or the prospective unitlacs, either at all or in preference to his own
interests. In the result there was no obligatiodis€losure as asserted by Elders in these
proceedings: Hospital Products Ltd. v United St&esyical Corporatiofl984] HCA 64 (1984)
156 CLR 4lat 96-97; Turner v Jenolan Investments Pty. (1885) ATPR 40-57At 46,645-6.
This is so, whether the case against the respanterdgarded as one of de facto directorship of
GGl, or of promoter's or other fiduciary obligation

177. It may be that Mr. O'Dea and GGI were, befbeesettlement of Booka in August 1984,
promoters in the sense | have described with dofiéssclosure to Elders and, in that sense, to the
prospective unit holders. | shall assume this weargl | shall assume also that those duties
deliberately were not observed by GGI and Mr. O[B4 | emphasise that they were not parties to
these proceedings, that Mr. O'Dea was not called tlzat limited evidence was led by Elders as to
dealings between its executives and Mr. O'Dea.

178. On this footing, | turn to consider whethe taspondents, although not directly fiduciaries,
nevertheless became accountable for breachesybyg@GIl and Mr. O'Dea in not making the
disclosures Elders submits should have been made.

179. The respondents would be accountable on &sis lif they had knowingly induced or
immediately procured breaches of duty by Mr. O'Bied GGl in the sense revealed by such
authorities as Eaves v Hicksfii861] EngR 83]1(1861) 30 Beav. 13%4 ER 840 and Midgley v
Midgley (1893) 3 Ch. 28at 301, 304. On the facts as | have found themRéeves and his
company did not act as instigators or persons inmeg procuring any of the conduct in question
on the part of GGI or Mr. O'Dea.




180. Alternatively, liability might arise from trepplication of what has come to be regarded as the
principles laid down by Lord Selborne LC in Barveaddy (1874) LR 9 Ch. App. 244t 251-252.
The many and complex authorities in this field liiiniing those in Australia) are analysed and
discussed by Mr. Charles Hurpum in his two paitltThe Stranger as Constructive Trustee"
(1986) 102 LOR 114267, and also in his shorter article "Liabilir intermeddling with Trusts"
(1987) 50 MLR 217The question here concerns the "second limb" oh&av Addy, namely
whether there was patrticipation with knowledge dishonest and fraudulent design on the part of
Mr. O'Dea and GGl.

181. Whilst, as | have said, | am prepared to aggirdhe case on the basis that there were duties of
disclosure by GGI and Mr. O'Dea and that they vadelderately not observed, | find, on the
materials before me and in the circumstances sfdfise, no participation on the part of the
respondents in any such dishonest and fraudulenjrmlelhe awareness by Mr. Reeves of Mr.
O'Dea’s plans and schemes was not detailed omcmnis. For example, it took Mr. Reeves some
effort to obtain a copy of the first valuation by NHynes, and it was not until 17 or 18 July 1984,
that is to say after Mr. Reeves' departure fromtralia, that Mr. Stephen Sullivan was told that the
purchaser was to be Elders. Further, Mr. Stephdiv&uon appreciating the significance of
Clause 36(9) of the Trust Deed as it stood afteugust 1984, went to some pains to obtain
appropriate certificates from Elders and GGl thatproposed borrowings by Elders on Booka did
not exceed the 60% ceiling provided for in that-slause.

182. | find that Mr. Reeves and his company didheote the necessary "knowledge" of the designs
of Mr. O'Dea and GGl. This is so whether by knowledne is identifying (a) actual knowledge,

(b) wilful shutting of the eyes to the obvious,(oy knowledge of circumstances which would
indicate the facts to an honest and reasonable ewven,if the moral obtuseness of a defendant
prevented him from recognising the impropriety ilweal. Categories (a) and (b) represent what the
common law would regard as knowledge in such a ddseEnglish and Scottish Mercantile
Investment Company Ltd. v Brunt¢h892) 2 QB 70@t 707-8, per Lord Esher MR; W. Wehbe v
Caltex Oil (Australia) Pty. Ltd. (Full Court of tHeederal Court, 12 May 1987, p.19 ff). Category
(c) is drawn from what was said by Gibbs J. angI8ta J. (with whom Barwick CJ. agreed) in
Consul Development Pty. Ltd. v DPC Estates Pty. 1tél75] HCA § (1975) 132 CLR 37at 398,
412; see also Ninety Five Pty. Ltd.(in liquidatian] he Banque Nationale de Paris (S.C. of W.A.
Smith J. 12 June 1987 at pp.88 and 89). It tras@ise distance beyond common law concepts, but
not, as the case itself decides for Australiayfurto the field of constructive notice as develkbpe
relation to purchasers under old system conveygntishould add, if it be germane in Australia,
that | would not regard the present case as omglfod and reckless failure to make such inquiries
as an honest and reasonable man would make: Bekirtarice Corporation Ltd. v Williams
Furniture Ltd. (1979) Ch.250 at 267. This appaseistto be understood as a species of actual not
constructive notice: Lipkin Gorman v Karpnale L{ti986) 136 New L J 659.

183. In any event, even if one acceded to Eldalshsssions as to the existence of responsibilities
of disclosure to Elders by the respondents, then@ldwemain a certain air of unreality surrounding
the proposed method of proper discharge of thepamesibilities. First, as | later conclude, Mr.
Reeves did not believe that the price for Booka atam undervalue; he believed it was worth more
than $1,000,000. Secondly, he also believed huebat Booka in the option period had entitled
him to the "remuneration package" he had with cliffy negotiated with Mr. O'Dea and the
investment of the $110,000 was from monies Mr. Reeegarded as becoming available for the
purpose on that settlement of Booka. Thirdly, atttmes of the vicissitudes suffered by the soya
bean crop, in February and May 1984, Mr. O'Dea pvamptly informed. Fourthly, the state of
Elders' involvement in the purchase of Booka wah¢oknowledge of Mr. Reeves and his solicitor
then (and certainly until July 1984) insufficienigvanced and defined to make it appropriate to



deal directly with Elders (even assuming they ki@w directly to do so) concurrently with Mr.
O'Dea. Fifthly, before he left Australia, and inddeefore the settlement of Booka, Mr. Reeves did
not suspect the bona fides of GGI and Mr. O'Degeilings with Elders; he was prepared to join
the board of GGI on his return. Sixthly, the Deé&xtension was a formal document and provided
for adjustments on completion; the same was trupfstments for proceeds of the soya-bean
crop. If Elders were to be the purchaser it woulzpprly be expected to have the solicitors acting
for it on the settlement satisfy themselves ofatigistments made on settlement. The same is true
of the collateral securities. Seventhly, as | haemntioned, Mr. Reeves' solicitor was at pains as th
settlement of Booka approached, to obtain confilwnahat the requirements of the Trust Deed
with respect to the purchase and mortgage backéaa complied with by Elders and GGI.
Eighthly, by the time in July 1984 when it becanuge|clear that Elders indeed be the purchaser of
Booka, Mr. Reeves was in Europe and the only comiacStephen Sullivan had with Elders was
through Mr. Hunt, who was also the solicitor for G&d Mr. O'Dea.

184. That leaves the question of whether therertieless was, on the assumption that the
necessary duty of disclosure to Elders existedijlaré to discharge it, because the value of Booka
was in truth less than $1,000,000 and Mr. Reevdsaltsrict liability to disclose that which he
neither knew or believed. | have considerable clifty in accepting the existence of a duty framed
in this way in the circumstances of the preseng ceisthe absence of Mr. Reeves vouching any
special skill or expertise as a valuer | do nottsae in the circumstances of this case such a duty
could exist.

185. This brings me to the passage at p.681 dafémscript of which much was sought to be made
by Elders. | deal later with the alleged misrepnégitons said to be made therein. What has to be
said now is that in my view Mr. Reeves did not éhput himself forward as a valuer or as skilled in
that respect. He was responding to a questionypMrbO'Dea as to how he had arrived at the price
of $1,000,000. When it came to valuing the prop&ttyO'Dea relied on Mr. Hynes. Mr. Hughes'
resume of the further meeting of 3 June 1983 shdw®Reeves explaining to Mr. O'Dea that
Booka had not been valued. Mr. Hughes said in exeéhat he and Mr. O'Dea had relied on their
own judgment in deciding that the option shoulddden over Booka with a purchase price of
$1,000,000. They were conscious that Mr. Reeveshalhe had not valued the property. They
realized an independent valuation would be necgssanise finance and in late June or early July
took steps that led to Mr. Hynes.

186. My conclusion, on this branch of the caséhas Elders fails in its reliance upon alleged
failures to discharge duties of disclosure as e@tchbys.520f theTP Act

EXPRESS REPRESENTATIONS

187. This brings me to the case propounded unéd&A(1)(b)of theTP Actand the balance of that
propounded undex.52.1 will deal first with what appear to be the ajgplle principles of law and
then with the instances relied on to make out Eld=se.

(A) The Law

188. In submissions, much was sought to be madeas$ions of the High Court in whigh52was
construed in the setting of applications for injuive relief unders.800f theTP _Actagainst a
competitor of the applicant, the complaint beingttihe apprehended or continued contravention of
s.52misled or deceived or was likely to mislead oredee members of the class of consumers
acquiring or likely to acquire the products or segg of the applicant. The decisions in questien ar
Hornsby Building Information Centre Pty. Ltd. v 3y Building Information Centre Lt¢1978]

HCA 11; (1978) 140 CLR 216R v The Judges of the Federal Court of Austréaparte




Pilkington ACI (Operations) Pty. Ltd1978] HCA 6Q (1978) 142 CLR 11&nd Parkdale Custom
Built Furniture Pty. Ltd. v Puxu Pty. Lt{i1982] HCA 44 (1982) 149 CLR 191In the last
mentioned decision some approval was given to thieHeéderal Court decision in McWilliam's
Wines Pty. Ltd. v McDonald's System of Australig.Ritd. [1980] FCA 159 (1980) 49 FLR 455
see[1982] HCA 44 149 CLR 191at 198, 203-4, 213, 225. In these cases a compsttight
primarily to enjoin the activities it complained oo consumer came to the Court as an applicant
seeking recovery of loss or damage allegedly sustidby that consumer by reason of the conduct
of the respondent in question. Issues as to deeeptimisleading conduct were much more at large
than they would have been in such a situation.réferences made in these cases to the class of
persons or consumers to which the respondent agitéts promotional activities are readily
understood in the setting | have described.

189. In the present case, the complaint is madea iaction to recover actual loss or damage, not an
application for injunctive relief brought by onader concerning conduct of another trader in
respect of third parties. Further, the complairdes from particular negotiations and other conduct
of identified individuals with reference to partiautransactions. In such proceedings, primary
attention will of necessity be focused upon thedtm of those individuals and the establishment of
a sufficient causal link between the respondewntglact and the applicant's loss or damage: Taco
Company of Australia Inc. v Taco Bell Pty. L{d982] FCA 136 (1982) 42 ALR 177at 202. ltis,

of course, fundamental that52is not designed for the benefit of persons whb ifaithe
circumstances of the case, to take reasonableot#rneir own interests and also that it would be
wrong to select particular words or acts whichhaligh misleading in isolation, do not have that
character when viewed in context: Parkdale Custaiitt Burniture Pty. Ltd. v Puxu Pty. Ltd.

[1982] HCA 44 (1982) 149 CLR 194t 199.

190. In the consideration of the submissions byptimties in the present case particular assistance
afforded by the following decisions: Pappas v Sogy. Ltd.(1983) 50 ALR 231Bill Acceptance
Corporation Ltd. v GWA Ltd[1983] FCA 269 (1983) 50 ALR 242Global Sportsman Pty. Ltd. v
Mirror Newspapers Pty. Ltd1984] FCA 180 (1984) 2 FCR 82Milner v Delita Pty. Ltd(1985)

61 ALR 557 Jones v Acfold Investments Pty. L{d985) 59 ALR 613Turner v Jenolan
Investments Pty. Ltd1985) ATPR 40-57;1Johnson v Eastern Micro Electronics Pty. I(fiA86)

70 ALR 339 Nobile v The National Australia Bank Lt(L987) ATPR 40-787Bateman v Slatyer
(1987) 71 ALR 553. From them these propositions begrawn:

(i) Where statements have been made either
before or in the course of complex
negotiations for a significant transaction

for sale and purchase of property those
statements are not to be assessed in
isolation but in the overall context of the
negotiations (Pappas v Soulac Pty.
Ltd.(supra) at 234).

(i) It is for the applicant to show reliance
upon the conduct complained of as supplying
a sufficient causal connection between the
conduct and the loss or damage for which
recovery is sought under82(Pappas v

Soulac Pty. Ltd. (supra) at 238-239, Jones v
Acfold Investments Pty. Ltd. (supra) at
623-624); conduct in contraventionBart V



of theTP Actneed not be the only cause of
the "loss or damage" that may be recovered
unders.82(Milner v Delita Pty. Ltd.

(supra) at 572).

(ii)If a representation is of such a nature as
to be likely to induce a representee to act
upon it, the inference may be drawn, if the
representee does act, that the representee
has acted in reliance on the
representations, but the inference is one of
fact and may be rebutted by other,
inconsistent, evidence (Jones v Acfold
Investments (supra), Nobile v The National
Australia Bank (supra) at 48,586).

(iv) Where what is relied on for contravention of
s.520f theTP Actis a statement of opinion

it will not be misleading or deceptive or be
likely to mislead or deceive merely because
it misinforms or is likely to do so; the
situation may differ if the evidence shows
that the opinion was not held or that it
lacked any, or any adequate, foundation
(Global Sportsman Pty. Ltd. v Mirror
Newspapers Pty. Ltd. (supra) at 88; Turner v
Jenolan Investments Pty. Ltd. (supra) at
46,635), particularly if the opinion was
expressed as an expert (Bateman v Slatyer
(supra) at 559). See also Industrial Equity
Ltd. v North Broken Hill Holdings Ltd.

(1986) 64 ALR 292at 300-301.

(v) A forecast or prediction as to the future
does not, in general, offemdb2unless the
maker did not believe it could be fulfilled or
was recklessly indifferent to the accuracy
thereof (Bill Acceptance Corp. Ltd. v GWA Ltd.,
(supra) at 246-247; Johnson v Eastern Micro
Electronics Pty. Ltd. (supra) at 350). In the
present case, the time scale was such that
reliance was not placed uperb1Aof theTP Act,
if it had been, the result would not, in my view,
have differed.

(B) The Facts - Reliance and Causation

191. | should add some observations as to the tiperaf Peru. (ii) (supra) upon the facts in this
case, it being of particular importance. The agpitavhich claims for loss or damage is, of course,
Elders. The direct dealings Mr. Reeves had beferieth Australia in June 1984 were with Mr.
O'Dea and other representatives of GGI, not Eldefds officers Elders called Mr. Wood alone.



Mr. Wood had relied upon others to attend to thaitel work in the matter. Mr. O'Dea was not
called. Giving full force to the evidence of Mr. \@eband the documentary material (including the
papers left with Mr. Wood by Mr. O'Dea on 16 Mad®84 and transmitted by Mr. Wood to
Beneficial Finance Corporation Limited) there wal lsut a limited picture of the extent, quality o
contents of the dealings in the period up to setiat in August 1984 (and indeed thereatfter, in so
far as it is relevant) between the officers of Esden the one hand and Mr. O'Dea and GGI on the
other. Yet it is in these dealings that one wowddento find the conduit, whether porous or
insulated, for the passage to Elders of the reptatens relied on as deceptive or misleading
conduct fors.520f theTP Actor false or misleading statements $d63A(1)(b)of theTP Act.

192. Even if (a) the representations relied on weaee by Mr. Reeves on behalf of the first
respondent, (b) they were false, misleading or pkace within the statutory requirements and (c)
they were transmitted to Elders in the manner Ehadicated, Elders would still have to show that
it relied on them so as to supply the necessaryataonnection for the purposes of e Act In

my view, this necessary causal connection haseer Bhown in the evidence in this case.

193. Alternatively, it was suggested for Elderd thavas enough to show that the representations in
guestion were made to Mr. O'Dea and to GGI andttiegt were relied on by Mr. O'Dea and GGl
and were a cause of the entry into and exerciizeodption over Booka; were it not for the
engagement of GGI in the transaction, Elders woolchave become involved as purchaser and as
mortgagor under the second mortgage. Therefongstsuggested, a cause of the loss or damage
suffered by Elders was the impact upon Mr. O'Deh @@ of the representations by Mr. Reeves
and the first respondent.

194. | see considerable difficulty in the pathlagtsubmission. As | have indicated, the conduct
relied on by the applicant need not be the onlyseaf the loss or damage of which complaint is
made. However, in my view, that does not necegsardan that a party is to be fixed with liability
unders.82for loss or damage suffered by his conduct whesgechain of causation has been broken
or dislocated, or where the real, essential, snbatadirect, appreciable or effective cause lies
elsewhere, particularly in a cause or causes grisom the acts or omissions of the applicant
himself: Tiplady v Gold Coast Carlton Pty. L{d984) 3 FCR 42@t 464-465; Clark Equipment
Australia Ltd. v Covcat Pty. Ltd1987) 71 ALR 367at 372; Elna Australia Pty. Ltd. v International
Computers(Australia) Pty. Ltd1987) ATPR 40-795cf Bank Keyser Ullmann S.A. v Skandia
(U.K)) Insurance Co. Ltd1987) 2 WLR 130@t 1342-1344.

195. | take, for example, those representatiorgatlly concerned with price and value of Booka.
Mr. O'Dea obtained from Mr. Hynes two valuationdBafoka, as Mr. Hughes indicated in his
evidence, to assist with raising finance for thejgxt. Both valuations were handed to Mr. Wood
by Mr. O'Dea when they met on 16 March 1984. Cld&(5¢ of the Trust Deed of 6 August 1984
(which | have already set out) obliged Elders tp accertainly contemplated that Elders would act,
upon the report or recommendation of a qualifieldesa Further, the exercise of the power to
borrow conferred on Elders by clause 36(9) of thesTDeed was limited by the necessity to
observe the permissible ratio of total liabilittesgross asset value of the trust fund. Also, Haus
6(5) imposed a limitation upon the age of valuefsorts or recommendations upon which reliance
may be placed, subject to Elders forming an opitinat purchase at the price in question was in the
interests of the unit holders. Clause 6(5) thusaded the attention, or obliged Elders to direct it
attention before settlement to the question ofilfeguacy of the price put on Booka.

196. On the evidence, the only valuations of Booddal by Elders at settlement on 22 August 1984
were those of Mr. Hynes handed to Mr. Wood in Mat®B4. The date of the Manager's (GGI's)
proposal (if any) referred to in Clause 6(5) doesappear, but, bearing in mind the opening words



of Clause 6(1), it could not very well have beefolethe Trust Deed itself was executed on 6
August. The prospectus, when it was issued latdraryear, contained another valuation by Mr.
Hynes dated 7 June 1984. This concerned other pirepand was addressed to GGI not Elders.
The only valuation of Booka referred to in the prectus is the second Hynes valuation of March
1984. The reference is:

This property was purchased by the Trust in

August 1984 at a price $1 million. It was

professionally valued in March 1984 at $1.356

million.

Elders felt sufficient confidence in its knowledagto valuation to issue a certificate, dated 20
August 1984, (the text of which | have earlieret) for supply to Mr. Stephen Sullivan, the
solicitor for Mr. Reeves and the first responderttich expressed compliance by Elders with the
requirements of clause 36(9). The auditors of G@itevto Elders on the subject of compliance
with CI.36(9) "as at 31 August 1984", but this vmas until 11 September 1984. | have set out the
text of this letter earlier in these reasons.

197. In these circumstances it is little short iahlre to suggest that any representations asde pr
or value made, as alleged, by Mr. Reeves to Mre@,[and at the time and in the circumstances
they are alleged to have been made, constitutettheessential, substantial, direct appreciable o
effective cause, or the uninterrupted cause, &f toslamage allegedly incurred by Elders.

198. 1 would add to what is said in Elna Austr&ig. Ltd. v International Computers (Aust) Pty.
Ltd. (supra) on the question of causation as écf the operation af820f theTP Act, the
following citations:-

(a) As to what was said ((1987) ATPR at 48,
676-677) on the role of considerations of
policy in this area: Stone "Legal Systems
and Lawyers' Reasonings" (1964)
264-267;Prosser and Keeton on Torts 5th
ed., 264, 272-273; J.C. Smith "Liability in
Negligence" (1984)94.

(b) As to the reference ((1987) ATPR at 48,677)

to Gorris v Scotf1874) LR 9 Ex. 125the

apparent adoption of the reasoning in that

case as lillustration 4 to the Comment on

Clauses (c) and (d) of the Second

Restatement of Torts, 2'286; and the

treatment of the expression "incapacity or

death has arisen out of or is attributable

to his war service" in s.101 of the

Repatriation Act 1920, by the High Court in

Repatriation Commission v Laj#981] HCA 57 (1981) 147
CLR 635at 647-649, and The Repatriation

Commission v O'Briefil985] HCA 1Q (1985) 59 ALJR 36at
366-368.

199. Further, | have not been persuaded that étka conduct complained of by Elders on this
branch of the case contravers=d52or 53A(1)(b) of theTP Act, it was relied upon by GGI or Mr.



O'Dea in the necessary sense in reaching theisidasito enter into the option on 9 June 1983 and
to continue with the involvement with Booka in tm@nths that followed, culminating in the Deed
of Extension the execution of the document in edwiye dealing with Mr. Reeves' "remuneration
package", the notice of exercise of the option ®dune 1984, and the making of the arrangements
for the mortgage back and collateral securitiestaedeceipt from the first respondent of the
$110,000 which went into the account of Elgin Irswe Group Pty. Ltd..

200. All of what I shall for brevity identify asetrepresentations principally relied on were made t
Mr. O'Dea and to GGI before the entry into the @pigreement of 9 June 1983, that is to say
before the first of a series of steps which invdlferther negotiation, with adjustments of existing
legal rights and the creation of further legal tggtbetween the first respondent and Mr. Reeves on
the one hand and GGI and Mr. O'Dea on the other.

201. The position of GGI and Mr. O'Dea after thekm@ of these alleged misrepresentations and
before embarking upon the option agreement, appearsthe following passage in the cross
examination of Mr. Hughes:

And the true situation is, is it not, that after

a number of visits to the place Mr. O'Dea and
yourself had come to the view that this was just
what you wanted for the purposes of the trust,
was it not? - Yes.

And regardless of what people such as Mr. Hunt
had to say this place was the one you wanted and
you were going to get it; correct? - Correct.

And so you were happy to pay or enter into a
commitment to pay the asking price of a million
dollars; that is so is it not? - That is correct.

Because one thing that was very plain to you all
as a result of your inspections that this was a
very fine property; correct?---Correct.

And very efficiently managed; correct?---Correct.

And so much so that you took the view that it was
not necessary to have your view confirmed from
independent advice; that is so, is it not?---That

IS SO.

And it sums up the position properly, does it not
that you and Mr O'Dea relied on your own judgment
in deciding that this property was the place to

get; correct?---Correct.

And that a million dollars was the proper price
to pay for it; correct?---Correct.



And there is no doubt about it that you had ample
opportunity to take independent advice about
these matters had you so wished; correct?---We
sought independent valuation.

But that did not come till afterwards, did
it?---1t did not.

| am dealing with the situation prior to 9 June
you understand, right?---Correct.

Now, thus your judgment was that a million
dollars was a fair price to pay, was it not?---It
was the view of the Golden Grove Industries, yes.

And indeed to be perfectly fair to you it was the
view of Golden Grove Industries which is Mr O'Dea
at the time, is it not?---Yes.

Assisted by you?---Correct.

That you were getting a very good property for a
very good price; that was the view, was it not?
That was the view.

(C) The Facts - False, Misleading or Deceptive?

202. I turn to the consideration of the allegedterentions ots.52and53A(1)(b) by these mis-
statements or misrepresentations.

203. Particular reliance was placed (in chronolalgicder) upon (a) the statements in the brochure,
Exhibit Q, as to the quantity and value of the sbgan crop, (b) representations allegedly made by
Mr. Reeves at the first meeting early in May 19483t Mr. Reeves had planted soya beans for ten
years and that Booka was the best soya bean pyapehe district, (c) the representations said to
be made at the same meeting early in May 1983 gmoduced at page 681 of the Transcript, (d)
the alleged statement by Mr. Reeves also at therfieeting, that he looked for a yield in soya
beans of between 0.7 and 1 tonne per acre, bageasbexperience, (e) the statement made by Mr.
Reeves at the meeting on 3 June 1983, that hedtdthd the properties valued and that his
assessment of $1,000,000 was based on an assessrhéntof the relative values of properties
north and south of Booka and (f) a "gentleman’'sament” at the 3 June meeting that Mr. Reeves
re-plant a minimum of 800 acres under soya beans.

204. These matters were said both to contragesitof theTP_Actand also to be false or
misleading statements concerning the price payablBooka or the characteristics of Booka thus
attractings.53A(1)(b)of theTP Act

205. In my view, these statements and materialsol@mount to engaging in conduct by Mr.
Reeves or the first respondent which contravengdor s53A(1)(b), as the case might be, of the
TP Act

206. As to (b), | reject Elders' case that at tret meeting early in May 1983, Mr. Reeves said to
Mr. Hughes that he (Mr. Reeves) had planted soga$at Booka for ten years, that is to say since



1973. There is some disparity in the evidence afiughes and Mr. Reeves concerning a
particular passage in the conversations that téextepon the first meeting. Mr. Hughes' evidence is
as follows:

What did he say about it? - Mr. Reeves said that

he had planted soya bean on that property for the
past years. My immediate recollection is that he

said ten years but - well, ten years.

Did he say over what acreage, or hectareage |
suppose they call it these days, or was that left

as a general proposition? - No, | cannot

remember.

The evidence of Mr. Hughes was in chief. In higlence in cross examination Mr. Reeves gave
evidence as follows:-

You went all over the property? - Yes.

And you had some discussions about the soyabeans
did you not? - Oh yes.

And you told him, did you not, Mr. O'Dea - Mr.
O'Dea and Mr. Hughes - while you were out on the
property that you first planted soya beans there
about ten years before? - No, | did not say that.

Of course, that - ? - | said years before. | had

been planting them for years.

Oh, years before? - Yes.

Not ten years? - No, | was not so specific as

ten.

Just years? - Yes.

Of course, ten years, that is obviously

completely wrong. You were not planting them for
ten years? - No, | was not planting them for ten
years.

You started in 1976, | think? - That is correct

yes.

So you said you had been planting them, you say,
for years? - Yes.

207. | accept the evidence of Mr. Reeves as to whatsaid as to the period of plantation of soya
beans. It follows that there has been no misstateoranisdescription of the character alleged by
Elders.

208. | have found, earlier in these reasons urdehéading "Salient Facts”, that Mr. Reeves said
that Booka was the best soya bean property initea. However, this remark has also to be
understood in the context in which it was uttered as an expression of opinion by an obviously
proud owner. In any event, it was not, in my vieww,opinion held without any adequate
foundation.

209. I turn now to the allegation | have numbeff@diz a statement that appears in the resume by
Mr. Hughes dated 6 June 1963 of the meeting withReves on 3 June. The passage is as
follows:-



Ted agreed to replant a minimum of 800 acres

under soya beans. This was to be a "gentleman's

agreement”.

More than 800 acres were planted and any "gentlsnagmeement” was honoured. Indeed, it
became a contractual obligation (Clause 2(b) obttteon). Therefore there is no need to consider
this submission further.

210. | turn next to the representations identiisdtem (e) viz that Mr. Reeves responded to a
qguestion by Mr. O'Dea on 3 June 1983 by explaitiag he had not had the property valued and
that his assessment of $1,000,000 was based assassaent by him of the relative values of
properties north and south of Booka.

211. Plainly, Mr. Reeves was not vouching any apiras a professional valuer. His views as to the
relative values of the properties concerned wereiigely held by him and any lack of intellectual
rigour in the mental processes by which he reatiediew is not such, in my judgment and in the
setting of the negotiations and discussions betweeparties, as to render it misleading or
deceptive or false in the sense required by thatsty provisions in question. | refer, in partiayl

to what was said by Fisher J. in Pappas v Soulad Rt. (1983) 50 ALR 237at 234.

212. I turn then to the passage in Mr. Reeveseenie in chief at p.681 of the Transcript (item.(c))
| have set out this passage earlier in these rea3tie effect of Mr. Reeves' evidence was alleged
by Elders to be:-

The second respondent in his own behalf and on

behalf of the first respondent stated he had

experience in valuation and that he had

determined the price of $1,000,000.00 taking the

unimproved value of the land, taking into

consideration the sale price of properties in the

near vicinity and then adding to that the

structural improvements and then calculating the

cost of improving the country to the state it was

in.

As | have indicated, a considerable degree of agamination was devoted to this passage. Again,
the significance of what is there said has to lewstood very much in the setting in which the
words were uttered. Mr. Reeves placed a value ak®which, in his words in evidence was "far
in excess of the asking price" and his attitudeseweloured by deeply held beliefs as to the
superior qualities of Booka and the efforts he patinto it over many years building it up.
However, he realized that he was not going to geic® commensurate with the value of Booka to
him. The unsuccessful listing of Booka since Febru®82 was a plain indication of that. He did
not fix his price of $1,000,000 by the "formula” &eplained to Mr. O'Dea. Mr. Reeves believed
that if that formula were followed it would yieldfigure reflecting the value he had in his mind,
that is to say one in excess of the asking priae.Rédeves was not, in my judgment, setting out in
the conversation in question to prejudice Mr. O'Deto make any misleading statement as to the
price being asked for Booka or otherwise.

213. Nevertheless, were the remarks to Mr. O'Dé@nwooked at in context, false or misleading
statements concerning the price payable for Bookhe necessary sense for the operation of the
legislation? In my view they were not. The wordsdishould not be subjected to close verbal
analysis on the written page. They were spokenwnitten, and heard in the context of a general



discussion in the course of a quite lengthy visivas made plain that there had been no
independent valuation and Mr. Reeves was very disnto the purchase price.

214. What the passage at p.681 of the Transcijptates is that in response to Mr. O'Dea’s
expressed curiosity as to how he arrived at thiepMr. Reeves explained "the general way to
come to the value of a property”. The account efdbnversation in the evidence is made difficult
to follow as Mr. Reeves and his counsel got intissrpurposes, counsel apparently did not
appreciate that, to Mr. Reeves, the phrase "ygurdi" included in questions put by him to Mr.
Reeves, meant his own estimate of the worth of Bouak the lesser figure of the asking price.

215. In any event, Mr. O'Dea shortly after thiswensation had the benefit of Mr. Hunt's
expression of view that a price of $1,000,000 tteperty was probably overvalued. After entering
into the option he went on to obtain the valuatiprevided by Mr. Hynes.

216. | turn now to consider the complaints madeegpect of the brochure, item (a) of the alleged
contraventions.

217. It will be recalled that the brochure, ExhiQitstipulated a price for the front property of
"$750,000. (including crop)". The brochure was jreg following Mr. Reeves' consultation with
Mr. Mann in March 1983. Mr. O'Dea had a copy wherfitst visited Booka in May 1983. The
rhythm of the seasons necessitated the plantisgya bean crops in the period October/December
and harvesting in May, depending upon the statbeofveather. The last completed harvest before
the preparation of the brochure was that harvast@882. In respect of that crop 870 acres had
been planted with a yield of 454 tonnes and reverfiwyer $100,000.

218. The brochure contained the following mateagpart of the description of the front property:-

Approx. 345 ha (870ac) planted to Soya Beans with

an estimated yield of approximately 500 tonnes.

A minimum return of $150,000.00 is expected.

Elders directed its attack to false misleadingexeptive statements made in these sentences. At the
end of 1982, Mr. Reeves had planted 870 acres.Wdmssthe crop that was unharvested when the
brochure was prepared. The estimated yield of 600ds was a fair estimate. Mr. Reeves had
estimated a yield of 700 tonnes but was persuagédrbMann to reduce it to 500 tonnes in the
brochure. The yield of 454 tonnes on the previgog @vas, in Mr. Reeves' belief, which | accept,
partly the product of the use of badly germinategidsand rectification of that fault was fairly and
reasonably expected to lead to a higher yield. Atiogly, the statement in the brochure
"approximately 345 ha (870ac) planted to soya beaitsan estimated yield of approximately 500
tonnes" was in my judgment one that involved no-stédement or misrepresentation in the sense
necessary for a contravention of the legislatioguastion.

219. | interrupt the treatment of the complaintaa@ning the brochure to turn to item (d) of the
alleged contraventions.

220. At the first meeting with Mr. O'Dea at Bookeite was discussion concerning the brochure,
between Mr. O'Dea and Mr. Reeves. Mr. Reeves taldMea approximately 870 acres had been
planted to soya beans. He also said that he lofakealyield of between 0.7 and 1 tonne per acre,
based on past experience. This was on the optmsiste and Elders complains of this incident in
the discussion as another instance of misleadingceptive conduct. In my judgment, it was an
honestly and fairly held view and, in all the cintstances of the case, not misleading or deceptive
in the necessary sense.



221. There remains the sentence in the brochumarianum return of $150,000.00 is expected."
To produce this figure for the brochure Mr. Reewest to the estimated yield and multiplied it by
the tonnage price, that is to say the price beffeyed at the time by North Western Vegetable Oil
Company, a business conducting its operations atbidin New South Wales. The business
included the selling of soya bean seeds to growmeise area and the marketing of crops. As | have
said, Mr. Reeves was the agent in the area foctmnsern. He had been such since approximately
1980. In my view, the reference to the minimum mefis a reference to the minimum return for the
crop presently in the ground at the time of theessf the brochure. As such there was in it, in my
judgment, no misrepresentation as alleged by Eldterspresented an estimation honestly believed
in and fairly arrived at by Mr. Reeves. In so faritanvolved an expression of opinion, the opinion
was based on an adequate foundation.

222. It was urged by senior counsel for Elders thatsentence in question was directed not to the
situation concerning the crop in the ground attitme of the issue of the brochure but rather was a
forecast, looking into the future to further cr@psl that in that respect it was conduct contraxgenin
ss.52and53A(1)(b) of theTP Act Certainly, the evidence disclosed in this, aswaeld expect in
any rural occupation, both vicissitudes of natuheclv produced fluctuations in productivity and
variable market forces which produced fluctuationgrice. However, as | have indicated, a
forecast or prediction as to future events doesmgéneral offend.52unless the maker did not
believe what was said would be fulfilled or wasktessly indifferent to the accuracy of what was
said. In 1983 the evidence clearly shows the mddtetoya beans was "booming". This was a
boom which was to subside by mid-1985, sharplywamekpectedly. The crop planted in 1982 had
grown impressively, but as | have earlier explajrieghvy rain caused the poor harvest completed
in August 1983. Further, the crop which was plaratethe end of 1983 suffered the onslaughts of
hail and frost before it was harvested in 1984, iadicated earlier in these reasons. On the other
hand, the crop harvested at Booka in 1982, had blesmch a character as reasonably to give rise in
May 1983 to some optimism for the future and in Mag rains which were to cause such damage
to the crop then in the ground had not yet set in.

223. In my view, it cannot be said, on the assuomptihat the sentence in question is one which
contains a forecast or prediction, that Mr. Reavas recklessly indifferent to the accuracy of it,
still less that he did not believe it was likelydome to pass.

224. The conclusion therefore is that Elders hasmamle out its case in respect of any of the items
said to constitute misleading or deceptive conduthe making of false statements concerning
Booka.

(D) - Valuation

225. Much has already been said in these reasdodfas contrast sought to be drawn between
value and price as regards the $1,000,000 put byREkves upon Booka.

226. The central allegation is found in paragraphand 12 of the Amended Statement of Claim.
These paragraphs read as follows:-

11. During the course of the negotiations
referred to in paragraphs 6 and 8 hereof,
(being the negotiations before entry into
the option on 9 June 1983) the second
respondent in his own behalf and on behalf
of the first respondent represented and



stated that the property was assessed by
him, based on the prices of surrounding
properties, as having a value of
$1,000,000.00.

12. The value of the property at the time, as
was well known to the second respondent, was
not $1,000,000.00.

Particulars

The property was at the time worth no more
than $703,552.50 and probably as little as
$550,000.00.

227. | have already expressed my conclusions thaRgeves did not purport to proffer a valuation
of Booka at $1,000,000 and that in truth his beliaé that it was worth more than that sum. It was
not known to him that the value of the property wasmore than $703,552.50 and probably as
little as $550,000. The reference to $550,000 neatolihe sale price of $500,000 on the eventual
sale of Booka by the mortgagees under the contnifputhortgage in exercise of their power of sale.

228. The reference to $703,552.50 is to the valaeep upon Booka by Mr. Curry who inspected
Booka in September 1985 at the request of a MroBa&n officer of Elders. Mr. Curry gave
evidence. His valuation was made after the collapskee soya bean boom. The failure of the soya
bean market brought to an end what had been alamah in the area.

229. The extent of that land boom is evidenced atenials produced by the Department of the
Valuer General, listing the capital value of a tgdiproperty of 1,200 hectares in the Tenterfield
area as increasing in value from $300,000 in 1888860,000 in 1985; in 1986 the value of the
typical property is shown as not having increadéd.Curry said that in his opinion these figures
were not applicable and he had not taken themcomsideration in his assessment of his value of
Booka. He also valued Booka in 1985 without a dwg@n crop upon it. Indeed, the thrust of his
valuation exercise was that Booka should be vaased grazing proposition not as a soya bean
property. The conclusion reached by Mr. Curry luelse viewed in the light of all these
circumstances. He did not regard Booka as suiteduitivation of soya beans in the long term and
expressed concern with erosion, whilst noting #waification work that had been done by Mr.
Reeves; | have earlier referred to the work dorsimunction with the New South Wales Soill
Conservation Service in 1982.

230. Before the eventual sale of Booka by the dmutiory mortgagees, efforts had been made to
sell the property. In particular on 24 April 1983ders AML Estates, a division of Elders IXL
Limited, by its manager at Warwick in Queenslanthte’to Mr. Wood at Elders in Adelaide
suggesting an auction of Booka on Friday 14 Juid Hhd a recommended reserve price of
$850,000 "based on the recent sale of "Spring Plairiully improved property of 366.7 ha which
sold for $360,000.00". The letter went on to intlicthat the property was well known to the writer,
that the sale in question was the only sale of @alge land in the area in the last twelve months,
and that "Spring Plains" was similar in land typel @asture to the front portion of Booka. The
writer also said that he noted Mr. Wood's commants appreciated the importance of achieving
maximum price but felt that in assessing sale \wmklders must be guided by the present market.



231. This estimation of the value of Booka in AA9I85 is equidistant between the $1,000,000
price placed on Booka during the boom period of319884, and the value placed upon it by Mr.
Curry in September 1985.

232. These matters serve to demonstrate, from ralstemanating from within the Elders camp,

the difficulty in reaching any conclusion that thréce placed on Booka by Mr. Reeves of
$1,000,000 was one which was an overvalue andemkdassly stated as an overvalue. It has also to
be remembered that the second Hynes valuationymddy Mr. O'Dea and apparently accepted

by Elders when it issued its certificate to Mr. Re® solicitor, before settlement, was $1,356,554.

233. On 27 May 1985 Mr. Wood wrote to Mr. Reevesoarning the auction to be held on Friday
14 June.

234. Mr. Wood said, inter alia,:-

On advice received from Elders Pastoral, the
property is unlikely to gross more than
$850,000 in the present climate. In fact, |
believe the most likely contender has indicated
that he is prepared to pay up to $800,000.

Bearing in mind your interest in the property, it
may be useful for you to seek independent advice
from your local sources to arrive at an
appropriate Reserve price. A sale at a gross
figure of $850,000 would be insufficient to pay
out the first mortgage, after commissions and
selling expenses are deducted.

In my view, we should set a higher Reserve price
and negotiate with the highest bidder on the day,
rather than sell the property without Reserve.
However, if the Reserve is too high, we run the
risk of achieving no sale at all.

235. In the event the reserve was fixed by Eld&ter consultation with Mr. Reeves, at $1,100,000.
There was only one bid, of the order of $400,00% property eventually was sold later in the year
in the manner | have earlier described.

236. Mr. Mann gave evidence that at the time in3198 regarded the selling price of $1,000,000 as
being a fair price and that he felt "the value Wese". Mr. Mann had long experience in the area.
Mr. Cobon, who was called by Elders, is a stock station agent who has carried on business in
the Stanthorpe area since 1964. He gave evideatédhhad thought the price placed on the
property by Mr. Reeves when it was on the bookh Wi firm was too high. Nevertheless Mr.
Cobon had been prepared to leave it on his booketprice taking the view that it was a good
price if Mr. Reeves could get it. Mr. Cobon's viewsre predicated on the basis that Booka was to
be valued primarily as a grazing property. In cr@samination he agreed that soya bean farming
increased the value of properties at the time gsgjan, and whilst he had no knowledge of the
yields of soya beans produced by Booka, he agtesdtis would have been a "vital piece of
information" in valuing the property. Mr. Cobon haot embarked on any formal process of
valuation and his evidence has to be read in idlatt |



237. A most experienced valuer, Mr. Hudson, wakeddly Elders in the course of its case in reply.
However, Mr. Hudson's evidence was directed to sixjgowhat he regarded as errors in
methodology in the process apparently involvedhandtatements by Mr. Reeves (at p.681 of the
Transcript) as to the assessment by Mr. Reevealoéwf Booka. In these circumstances, Mr.
Hudson did not propound a figure for valuation @bRa. However, in cross examination, Mr.
Hudson was asked by senior counsel for the respisitiee accepted extent of variation in
valuations between expert valuers, given the samnderce. Mr. Hudson responded as follows:

... such as a rural property something relatively

easy, shall we say, you would find that there

would be some argument between valuers if you

have got more than ten per cent.

Evidence also was given by Mr. Twyford, an expersoya bean cultivation. He gave evidence as
to the absence of desirable soil at Booka for ¢ing Fange cultivation of soya beans. He was not a
valuer. None of the other persons who approachedukstion of valuation had his expertise in
dealing with the significance to be attached todha&racter or quality of the property as one fer th
cultivation of soya bean in the long term. Mr. Guinad views on the subject which | have already
mentioned.

238. This is not a case in which on the pleadimgglamate issue is one of ascertaining as a matter
of objective fact what actually was the "true vdloéBooka at the time of the entry by Mr. O'Dea
into the option or the completion of the purchagdlulers. Nor is it a case where on the pleadings
an ultimate issue is whether $1,000,000 was inssxoéthe "true value" (assuming that "true
value" can be ascertained specifically) at eitfiehese dates. The case is directed more narrowly
as indicated by paragraphs 11 and 12 of Elderatplg. These | have earlier set out.

239. | have indicated my conclusions that Mr. Reedid not, within the meaning of paragraphs 11
and 12 of the Amended Statement of Claim, "wellhthat the value of Booka was less than
$1,000,000. In fixing the price of $1,000,000 heswat acting with any belief that this was an
excessive price, nor was he recklessly indiffetertituth and accuracy in not having a view that his
price was in excess of the true value of Booka.

240. Even if the ultimate issues were not as | haseexpressed them but did involve some
enquiry as to "true value" on objective consideradi | would not hold that Elders had shown that
$1,000,000 was at either of the dates | have meadian excess of the true value of Booka.

241. Elders also attacked the Hynes valuationgfamdssurance by Mr. O'Dea to Mr. Wood in
March 1984 that they were valuations at arm's lernifithere were any misleading or deceptive
conduct involved in this incident, it was not contlfor which the respondents are accountable. Mr.
Hynes had been engaged by Mr. O'Dea and was ncheduor to Elders by Mr. Reeves, who was
not directly privy to Mr. O'Dea’s dealings with Eld.

RECTIFICATION

242. | have already outlined the substance of Eladaim seeking the equitable remedy of
rectification in the section of these reasons hedtdroduction”. Elders seeks rectification of the
second mortgage and collateral securities by theriion of words to indicate that the liability of
Elders thereunder to the first respondent is 'lastése of the GGI Rural Income and Growth Trust
and to the extent only of the assets of the GGARuacome and Growth Trust." An effect of this
amendment would be to limit the effect of any judmtrecovered against Elders on the cross claim
for principal and interest owing on the second gege.



243. Elders placed reliance upon the terms of thistiDeed of 6 August 1984, in particular the
statement in clause 36(9) thereof that the trustie# not be required to accept any personal
liability for the borrowings authorised by that pision. The full text of clause 36(9)is set out
earlier in this judgment under the heading "ThesTideed of 6 August 1984".

244. It is fundamental that the common law does@odgnize a trustee as having assumed an
additional or qualified legal personality. This medhat the liability of the trustee for debts he
incurs includes those incurred in the course offigperance of the trust. His liability to creditoss i
not limited or quantified by reference to the exteitthe trust assets: In re Johng®A80) 15 Ch D
548at 552. The debts are his debts: Vacuum Oil Cp.1Rd. v Wiltshire[1945] HCA 37 (1945)

72 CLR 319%at 324,325, Octavo Investments Pty. Ltd. v Knidl®t79) 149 CLR 36@t 367.
However, the law does permit a trustee to contséitt third parties on the basis that his personal
liability is limited, for example, to the extent bis right to resort to and apply trust funds foe t
discharge of liabilities incurred by him in the laotised conduct of the trust. Nevertheless, third
parties may, in a given case, not be preparedabvdén a trustee on such a basis and, in any event
clear words are necessary to achieve a result Whevkat is a prima facie the unlimited personal
liability of a trustee is so qualified: Helveticiestment Corp. Pty. Ltd. v Kniglit984) 9 ACLR
773.

245. This is the result which Elders seeks to aehi®y the order for rectification it propounds in
this case. The submission is that the "mortgag&-b@dBooka, dated 22 August 1984, upon which
the cross claim is brought by the first respondeyainst Elders to recover principal and interast, d
not accurately reflect the common intention of Eddend the first respondent that the liability
thereunder of Elders be limited in the way propdsgthe suggested order for rectification. The
first step then is to show that there was such commtention. There is no debate as to the
necessity of Elders satisfying that requirement.

246. However, there is debate as to the existenegtent of any principle that not only must the
document mistakenly record the continuing commaenition of the parties but also that that
intention be evidenced by "some outward expressi@tcord” before the parties executed the
document in question: Bishopsgate Insurance Auattahited v Commonwealth Engineering
(NSW) Pty. Limited(1981) 1 NSWLR 429Pukallus v Camerofi982) 56 ALJR 904t 909.

247. In view of the conclusion | have reached enghbmission that there was an intention
common to both parties at the time of entry in®tiortgage back to include therein the provision
sought by Elders, it is not necessary in thesegadings to express any concluded view upon the
debate as to the necessity to show that any atatveeen the parties had found some outward
expression. However, if it were necessary to dd smuld, with respect, follow what was said
upon the subject by Yeldham J. in Bishopsgate brse Australia Limited v Commonwealth
Engineering (NSW) Pty. Ltd. (1981) NSW LR 429 a04831.

248. Yeldham J. there observed that whilst theng Inogano requirement that the respective
intentions of the parties have been communicatenl se, nevertheless the firm accord or common
intention which must be established as a basieefdification must be one that has been manifested
in the words or conduct of the parties, and notatyesne which remained undisclosed in the course
of negotiations.

249. In the present case Mr. Stephen Sullivan, whall be recalled, had the conduct of the
transaction for the first respondent and Mr. Redk@s the latter part of June 1984, until
completion on 22 August 1984, gave evidence thatdver had any discussion as to limitation of
Elders' liability with any other party during thane. Further, Mr. Reeves gave evidence to the



effect that he did not at any time before the setént hold the intention that liability thereuntter
his company should be limited in any way. | aceejpat both witnesses say on these points.
Further, Mr. Reeves did not know with any certaithigt Elders was indeed to be the other party to
the transaction until a telephone conversation WithStephen Sullivan whilst Mr. Reeves was in
Europe. The telephone conversation was in late 1128y.

250. In this setting | conclude (a) there was niwvard expression inter se of accord as to limitatio
of Elders' liability (assuming this to be a legadjuirement) (b) there was no evidence manifesting
in the words or conduct of Mr. Reeves (and thutheffirst respondent) any firm accord or common
intention that the liability of Elders be limited the way suggested and (c) indeed, there was no
such intention on the part of Mr. Reeves or th& fiespondent.

251. | reach these conclusions even without regatide requirements that the Elders advance
"convincing proof" that the written instruments iat embody the final intention of the parties and
that the omitted ingredient be capable of suchfgroolear and precise terms: Pukallus v Cameron
(supra) at 909. Regard to what is there said byiigh Court of course immeasurably strengthens
the position of the first respondent in resisting tlaim to rectification.

252. Elders sought to escape these conclusionsgoyguthat Mr. Reeves must have known that
Elders was purchasing Booka not in its own rigttdsua trustee and that, as it was put by Elders’
senior counsel, he knew Elders would be no mone gheipher. | have already indicated that |
accept Mr. Reeves' evidence that he never hadnagiytion at the relevant time that the liability of
Elders be limited in the way now urged by Eldensahy event, even if it be the case that Mr.
Reeves did well appreciate that Elders was purogd3ooka as trustee and therefore giving the
mortgage back and collateral securities in thaacay, it would by no means necessarily follow
that, had he had the legal situation explainedrtg he would have agreed to limit the liability
thereunder of Elders to the assets of the GGI Dmist, or, in particular, that he would have agreed
to relinquish what ordinarily are the rights ohad party contracting with a trustee. As between
itself, GGI, and the unit holders no doubt claus@3Bof the Trust Deed did not oblige Elders to
accept personal liability for authorised borrowinigst that did not prevent Elders from accepting
such liability or bar a third party from contragiwith Elders without limitation on the liabilityfo
Elders.

253. Elders also sought to rely on evidence of emsations between Mr. Reeves and Mr. Wood

well after the settlement date. As | understanthése conversations were relied upon both as
throwing light upon the state of Mr. Reeves' mirdidoe settlement and as being admissions against
interest.

254. It was not until some time in March 1985 thiat Wood became aware of the particular
security documents that had been executed by Eldemnnection with the acquisition of Booka
on 22 August 1984. On 26 March 1985 GGI had goteeliquidation and the winding up of the
GGl Unit Trust was confirmed by the Supreme CotiQoeensland on 25 June 1985. In
Melbourne on about 12 August 1985 Mr. Reeves hadgthy meeting with a Mr. Brannigan, an
officer of a company holding security from Eldev. Reeves also had a conversation with Mr.
Wood. There is some dispute as to what was said.

255. According to Mr. Wood, Mr. Reeves said to livat he had been told by Mr. Brannigan that if
his company were not successful in recovering unigenortgage, they would sue Elders and that
he, Mr. Reeves, could not understand how this cbaldone because Elders was merely trustee and
could not personally be responsible for these debts



256. According to Mr. Reeves, the substance of Whataid to Mr. Wood was that he had been told
by Mr. Brannigan that if his company was not susfidsn obtaining all of its money under the
mortgage and there was a shortfall, his companydwsue Elders and if Elders saw fit to join the
unit holders that would be their business. AccaydmMr. Reeves, Mr. Wood responded to this
narrative by saying "Poor unit holders".

257. It will immediately be apparent that the dirdust of the conversation concerns liabilities i
respect of the security held by Mr. Brannigan's pany, not any security held by the first
respondent and, even on its face, the conversptibforward by Mr. Wood falls short of supplying
with anything like the necessary degree of prenisitarity, and substance,the support required in
order for Elders to advance its case on rectifoeatli should also add that in so far as there is a
conflict between the recollection of Mr. Wood and. RReeves | prefer the account of Mr. Reeves.

258. Further, Mr. Wood, in respect of the same siota went on in his evidence to relate a further
statement made by him to Mr. Reeves, sequential thgtt just dealt with. Mr. Wood said that he
said to Mr. Reeves that whilst it was a matter ¢nictv he (Mr. Reeves) would have to seek his own
advice, he should remember that "Elders Trustes"Wethis as trustee" and that he (Mr. Wood)
could see no reason why Elders should be persodliedlg. Mr. Wood also said that Mr. Reeves'
response to this was to say "Yes, yes, yes, | dmtteat". Mr. Wood also said that Mr. Reeves had
stated that he did not understand how the trusiekel e personally responsible for the debt. Mr.
Reeves denied that these words were exchangeddreMie Woods and himself.

259. On the account of these remarks given by Myodly several observations may be made. First,
Mr. Wood prefaced these remarks by indicating khatReeves would have to seek his own
advice. Secondly, Mr. Wood did not say that, asaéten of law, Elders was not liable but that he
could see no reason why it should be personalydiaAgain, | do not regard what Mr. Wood said,
even if it be accepted as an accurate recollectievhat took place, as of sufficient specificity,
clarity and substance to advance to any signifidagtee the case sought to be made by Elders on
this issue. The words recollected by Mr. Wood warein terms to Mr. Reeves in cross-
examination and he said that they were not exclthigecept the accuracy of Mr. Reeves'
recollection. It may well be that some other, eleaser and more speculative and general form of
words was exchanged and this may have formed #is fmx Mr. Wood's recollection. However,

my conclusion remains, that Elders has not madé&®uase on the claim for rectification.

260. In addition to claiming rectification as aruggble remedy in the accrued jurisdiction of the
Court, Elders relied on sub-para.87(2)(b) of TireAct as a footing for relief to the same effect.
However, the footing on which an order of this etéer could be made is quite different in
character from the equity which founds a rightdotification of a written instrument; for the

present case, it would be necessary to show carttian ofPart Vof theTP Act Thus the

availability of a remedy in the nature of rectiticam under sub-para.87(2)(b) refers one back to a
consideration of the primary part of Elders' sulsioiss concerned, as it is, with alleged
contraventions ofs. 52and53A(1)(b) of theTP Act As no case is made out for such contravention
there is no ground laid for the making of the ifezdition order undes.87.

CONCLUSIONS

261. It follows that Elders fails in its case ahd first respondent succeeds on the cross claim.
Elders should pay the costs of the respondentee@main claim and of the first respondent on its
cross claim.

262. | will hear the parties as to the quantifioatof the sum payable on the cross claim.



263. The exhibits may be returned.
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