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Knox C.J.

The substantial question in this proceeding is twiiethe appellants—the plaintiffs in the action—
are entitled to compel the restoration to the est&Sir George Kingston of certain lands, namely,
(a) the property known as "Marino™ and (b) a paafdand known as Sec. 489A Hundred of
Noarlunga.

In the view which | take of the case the relevaiats are as follows:—Sir George Kingston died in
the year 1880 leaving him surviving five childré&mdovina, Hester, Charlotte, Strickland Gough
and Charles Cameron, all of whom had attained gleeo& twenty-one years, his wife having
predeceased him. By his will he devised his freglaold leasehold estates to his trustee upon trust,
when and as they, in order to effectuate any optirposes of his will or with a view to the
advantage of his estate or the more conveniengidivihereof among the persons entitled thereto,
should in their discretion find it necessary oredient so to do, to sell his said estates, and he
directed his trustees to stand possessed of theyaaa arise from the execution of the said trusts
and of the proceeds of conversion of his residpargonal estate upon trust, in the events which
happened, for his five children in equal share©dtober 1884 probate of this will was granted to
the testator's daughters Ludovina and Hester—tier @xecutor named in the will having died. At
the time of his death testator's real estate ctatsf (a) land situate in Grote Street, Adelaide,
referred to as the Grote Street property, (b) ptggarown as "Marino," and (c) Sec. 489A
Hundred of Noarlunga.



On 18th December 1882 Charles Cameron Kingstoredgxgth his sisters, who subsequently took
out probate, to purchase the Grote Street propertyl1,000 payable in December 1887.
Apparently no part of the purchase-money was gaitiCharles Cameron Kingston remained in
possession of the property, and on 31st Deceml@8 48cepted from the executrices a lease
thereof at a rental of £4 a week determinable bylélsors at a month's notice. On 17th January
1889 Charles Cameron Kingston mortgaged his shaterthis father's will to the executrices to
secure the payment of £12,375 admitted to be obynigm under the agreement of 1882. The
mortgage contained a covenant for payment of tms with interest at 7 per cent., and a recital that
it had been agreed that Charles Cameron Kingstomdlgive up possession of the Grote Street
property and relinquish all claim thereto underdgseement for purchase and that the executrices
should be at liberty to sell that property, credjtthe net proceeds of sale to Charles Cameron
Kingston in reduction of his debt of £12,375. CearCameron Kingston, however, remained in
possession of the Grote Street property apparpatiing little or nothing by way of rent or interest

In the year 1883 Strickland Gough Kingston had gaayéed his share in the estate of his father to
the Bank of South Australia to secure the payméatsum exceeding £10,000, and in the year
1893 this mortgage was transferred to Alfred J&bazerts as trustee for Mrs. Lucy Kingston, the
wife of Charles Cameron Kingston. In 1896 Robedsdferred the mortgage to Nathaniel
Alexander Knox, who took it as trustee for Mrs. ddngston and in 1900 transferred it to her.
The equity of redemption in Strickland Gough Kirayss share appears to have been of no value.

Hester Kingston died on 12th May 1893, and the bgots are now the beneficial owners under her
will of her share in her father's estate. On 23piilAL897 Charlotte Giles, another daughter of the
testator, was appointed trustee of his estatelyowith Ludovina Kingston in place of Hester
Kingston deceased. On 23rd November 1898 the gsisttthe will gave Charles Cameron
Kingston notice to quit the Grote Street propery26th December then next.

On 10th April 1899 an agreement was entered intewdxn Charles Cameron Kingston, Mrs. Lucy
Kingston and Nathaniel Alexander Knox and the #astof Sir George Kingston's will in the
following terms:—"In the Estate of Sir George Kitms deceased.—In order to settle family
differences it is agreed between the undersignédllasvs:—(1) Mrs. C. C. Kingston to take the
Marino Estate subject to mortgage of £500 and stibjeRegan's tenancy, also Sec. 489A Hundred
of Noarlunga subject to lease to J. WestcombeWi() Kingston to pay to the trustee £270 in cash
on transfer and possession. (3) All arrears ofirergspect of Marino and Sec. 489A Hundred of
Noarlunga to belong to the trustees. (4) Mrs. Kiogsnd her trustee Mr. N. A. Knox and Mr. C.

C. Kingston to release the trustees from all claimder the will of Sir George Kingston deceased
or otherwise howsoever in respect of the estairobeorge Kingston deceased. (5) The trustees to
release C. C. Kingston from all claims. (6) Mr. avics. C. C. Kingston to give up possession of the
Grote Street property to the trustees on or bdafee1st day of May next. (7) Mrs. Kingston to be
entitled to the possession of Marino on or befoeez1st day of May next simultaneously with
vacation of Grote Street and fulfilment of agreemerother respects. (8) Mr. C. C. Kingston to
have the books at Grote Street belonging to Sir@eKingston's estate and any other personal
estate of the testator on the premises. (9) Thertided sale of the properties of the estate to be
withdrawn and Grote Street not to be advertised&be again till after the 21st of May next. (10)
Marino to be taken subject to Regan's tenancyirttstees guaranteeing that same is terminable
before July 1900 by a half year's notice which rayiven not later than October next and that the
rent is not less than £100 per annum. With Mariniaken any right of action against Regan except
for rent and royalty in arrear."

Before the date of this agreement both Charles @an€ngston and his wife had complained of
acts of waste committed or permitted by the tristeeonnection with "Marino.” Mr. Nathaniel



Alexander Knox appears to have been made a pattystagreement as the assignee from Roberts
of the mortgage over Strickland Gough Kingstonarshvhich he held as security for an advance
made by him. This agreement was the result of metgmts which were brought about by the action
of the trustees in advertising the Grote Streep@rty for sale. The negotiations were conducted by
Mr. Gall as solicitor for the trustees, Mr. McLaahlas solicitor for Charles Cameron Kingston, and
Mr. Nathaniel Alexander Knox, himself a solicitoepresenting the share of Strickland Gough
Kingston of which, subject to a charge in his fayddrs. Lucy Kingston was the mortgagee and, in
all but name, the beneficial owner.

On 6th June 1899 a certificate of title underR®alProperty Act 188&vas issued to the trustees
Ludovina Kingston and Charlotte Giles for the wholéhe land comprised in the property known
as "Marino" pursuant to an application made by tloen21st December 1898 to have the land
brought under the Act.

Mr. and Mrs. Charles Cameron Kingston having redusecarry out the agreement, the trustees,
after taking counsel's opinion, in July 1899 ingétl proceedings in the Supreme Court against Mr.
and Mrs. Charles Cameron Kingston and Nathanietaider Knox for specific performance. By
his statement of defence Charles Cameron King&tbagsthat the agreement of 10th April 1899
was a breach of trust, and that the making by khiatdfs of the said agreement was a breach of
trust by them, and gave particulars as follows:e"phaintiffs have committed and permitted prior

to making the said alleged contract great wasthadarino property (mentioned in the said claim)
and the plaintiff Ludovina Cameron Kingston congraiy the trusts of the will of Sir George
Strickland Kingston used for her own benefit anthpted the use of large sums of money
belonging to the estate of the said George Stmekl&ingston and the plaintiffs were personally
liable for such waste use and permission to usdlanélleged agreement to sell sought to be
enforced in this action provided for a releasenefplaintiffs from such personal liability in
consideration of trust property in the estate aad and is a breach of trust and the plaintiffs are
unable to sell convey and make a good title tqptioperty agreed to be sold unless with the consent
of all beneficiaries under the said will includitige children of Strickland Gough Kingston
deceased which consent has not been obtained glaimiffs thereupon applied for an order under
Order LXIX. of theRules of Court 1898iving them the relief claimed; and on 1st AugL&®9
BoucautJ. ordered that it be referred to the Master ¢uiire and report "whether the infant children
of Strickland Gough Kingston deceased are intedastéhe agreement for compromise sought to
be enforced in this action and if so whether theyleenefited or prejudiced thereby and how; also
whether any and what other parties (if any) areesgary parties to this action in respect of Miss
Hester Holland Kingston's share in the estate eldte Sir George Strickland Kingston deceased.
Also whether in any event the interests of the s#ahts require that possession of the Grote Stree
property in the claim referred to shall be givenbythe defendants Charles Cameron Kingston and
Lucy Kingston to the plaintiffs.”

On the inquiry before the Master all parties wengresented by counsel. Mr. Gall gave evidence,
and was cross-examined by counsel for Mrs. Kingdtarthe purpose of establishing that the
agreement was a breach of trust, and the circue$asurrounding the making of the agreement
were investigated. Evidence was led to show tleatreement was for the benefit of the present
appellants, and that full consideration was beingrgfor "Marino." Evidence was also given that
Charles Cameron Kingston was hopelessly insolvetiteadate of the agreement; and there was
some evidence as to the value of the several prepe€Counsel for Charles Cameron Kingston
argued that the present appellants should be geparapresented in respect of Hester's shareein th
estate, and counsel for Mrs. Kingston insisted tthaiagreement was a breach of trust and could not
be enforced. The Master, however, reported asvistle-"(1) Molly and Dorothy the infant

children of Strickland Gough Kingston deceasedrerested in the agreement for compromise



sought to be enforced in this action they beingymeptively interested in the estate of the late Sir
George Strickland Kingston by virtue of the willtbie late Hester Holland Kingston deceased. (2)
The said infants are benefited by the said agreert@rNo parties are necessary to this action in
respect of the said Hester Holland Kingston's slmatiee said estate. (4) In any event the interests
of the said infants require that possession ofatwe Street property in the claim referred to $thou
be given up by the defendants Charles Cameron Kingsd Lucy Kingston to the plaintiffs.”

The matter then came on bef@eucaut]. on the Master's report. Counsel appeared ¢or th
plaintiffs and for the defendants Charles Cameromgston and Nathaniel Alexander Knox, who
had filed submissions to the judgment of the Cant] Mrs. Kingston appeared in person and
strenuously opposed a decree for specific perfocamadn 24th October 18®bucaut]. made a
decree, the material portion of which is as follewsThis Court doth find that the agreement dated
the 10th day of April 1899 in the plaintiff's claiset forth ought to be specifically performed and
carried into execution and (the plaintiffs on thgart undertaking to perform and carry out the said
agreement) doth decree the same accordingly ascdthirt doth further order as follows:—(1)
That the defendants Charles Cameron Kingston ang Kingston do within fourteen days after
service of this judgment upon them give up to tlaenpiffs possession of the Grote Street property
in the plaintiffs’ claim mentioned. (2) That thdeledants Charles Cameron Kingston and Lucy
Kingston his wife and her trustee the defendanhaiaiel Alexander Knox do release the plaintiffs
from all claims under the will of Sir George Stili@kd Kingston deceased or otherwise howsoever
in respect of the estate of the said Sir Georgekiind Kingston deceased. (3) That the defendant
Lucy Kingston pay to the plaintiffs the sum of £4id@ash on transfer to and possession by her of
the Marino property mentioned in the plaintiffsich subject to the existing mortgage thereon and
Regan's tenancy thereof and Sec. 489A Hundred aflittga subject to lease to J. Westcombe."
On 13th March 1900 leave was given to the plamtiéf proceed on this decree.

On 27th April 1900 the trustees executed a memaranof transfer under thieeal Property Acto
Mrs. Lucy Kingston of the lands comprised in "Marfhwhich was registered on 29th May 1900;
and the Public Trustee as administrator of Mrs.yLKimgston's estate is now the registered
proprietor of those lands. On 3rd May 1900 thet&es by deed conveyed to Mrs. Lucy Kingston
Sec. 489A Hundred of Noarlunga, and on 5th May I®@0matter was completed by the execution
by Charles Cameron Kingston and Mrs. Lucy Kingsibthe release provided for by the
agreement.

The appellants on 21st February 1920 brought tttisrmagainst the present trustee of the will of
Sir George Kingston and the Public Trustee as sgmtative of Charles Cameron Kingston and
Lucy Kingston, claiming a declaration that the &gnent of 10th April 1899 was a breach of trust
and is not and never was binding on them and tatiho" and Sec. 489A formed part of the
estate of Sir George Kingston and consequentiifrdlhe action was tried befofangas Parsons
J., who held that the appellants had failed tobdistaany claim to relief and dismissed the action.
From that judgment this appeal is brought.

The first question for consideration is whetheraheeement of 10th April 1899 was a breach of
trust. The trustees of the will held "Marino" anelcS489A on the trust for sale set out above. The
plaintiffs contend that the transaction in questi@s not a due execution of the trusts of the will.
Counsel for the defendant McCarthy attempted t@stighe transaction as being either (a) a sale
authorized by the trust for sale, or (b) an appation of these properties in satisfaction of thare

of Strickland Gough Kingston under the will, or &efompromise or settlement of the claim of Mrs.
Lucy Kingston as assignee of the share of Strieckl@ough Kingston which the trustees were
empowered to make by sec. 21 of Trastee Act 1893



In my opinion the transaction cannot be supportedryy of these grounds. The agreement was
expressed to be and was in fact an agreementtte feehily differences. It appears from the case
submitted for counsel's opinion that, in takingpsteo enforce it, and presumably in entering ifto i
the trustees were actuated by the desire to aweouating and all questions which might be raised
as to waste or breach of trust in not having for@adle before, and that the trustees recognized
that, even if the delay in selling and the wasteansecasioned by the conduct of Charles Cameron
Kingston, that fact would afford no answer to & dyiMrs. Lucy Kingston as assignee of
Strickland Gough Kingston's share. An analysiefterms of the agreement shows that the
considerations moving from Charles Cameron Kingstath Mrs. Lucy Kingston were (a) the
payment of £270 by Mrs. Lucy Kingston, (b) a reeebg Mr. and Mrs. Kingston and Nathaniel
Alexander Knox of all claims against the trusteedar the will of Sir George Kingston or

otherwise howsoever in respect of his estateh@ptving up of possession of the Grote Street
property. For these considerations, which inclualeelease of the trustees from their personal
liability for alleged breaches of trust and washe, trustees agreed to convey and assign to Mds. an
Mr. Kingston real and personal property belongmghe trust estate and to release Charles
Cameron Kingston from all liability to the trustta®. The agreement was indivisible both in form
and in substance, and the proceedings to enfoveeré taken on that footing. The claim against the
trustees in respect of alleged waste had beeropuaifd by both Mr. and Mrs. Charles Cameron
Kingston in 1898 and 1899, and the case for opislayws that the trustees or their advisers were
apprehensive of proceedings in that respect. Péneaonsideration for the agreement consisted of
a release of the trustees from their personalliiplim respect of this claim so far as the shaks
Charles Cameron Kingston and Strickland Gough Kongsvere concerned. It follows that the
consideration for the disposition of the trust mndp included a personal benefit or advantagedo th
trustees, and this fact alone is, in my opiniofifigent to dispose of the contention that the
transaction was authorized either by the trussée contained in the will, or by the power of the
trustees to appropriate trust property in satigfaabf the share of a beneficiary, or by the power
conferred by th@rustee Acto compromise claims relating to the trust estate.

The next point raised by M€lelandwas that, even assuming this transaction wasachref trust,
the appellants were bound by the judgment of therGo the action for specific performance. It is
true that in that action the question of breachrdt was raised by the pleadings; and | think
BoucautJ. must be taken to have decided either thatgheeaent was not a breach of trust or that,
if it was, the Court had power nevertheless to @ugk the trustees to carry it out. But the
appellants were not parties to that action by igmation or otherwise, nor was the estate of Heste
Kingston, under whom they claimed, represented;l&mdw of no authority, and none was cited
by counsel, which would justify this Court in haidithat in these circumstances the appellants
were precluded by the judgment from raising indbgon the issue whether the agreement of April
1899 was a breach of trust. The contention is ogghés the general principle that a transaction
between two parties in judicial proceedings ougtitta bind a thirdDuchess of Kingston's

Cas¢1l]), and to the maxinRes inter alios acta alteri nocere non potéshink, therefore, that it is
open to the appellants to assert in this actiotwitiesstanding the judgment in the former action,
that the transaction of 10th April 1899 was a bheaictrust. But it does not follow that the facath
Mrs. Kingston was compelled by the judgment of ai€of competent jurisdiction to perform the
agreement may not be relevant to other questiossd@n this appeal.

The next point raised by counsel for defendant Mttyavas that, even assuming the transaction of
10th April 1899 to have been a breach of trust aiygellants, in order to succeed, must establish
that Mrs. Kingston knew all the facts necessaméke that transaction a breach of trust. Assuming
this proposition to be correct, it is a sufficiamswer that the evidence shows that Mrs. Kingston
herself in March 1899, in correspondence with MnoK, complained of the commission of waste

by the trustees and threatened to take steps #otham removed on that ground, and the agreement



itself provides for the release of the trusteemftbeir personal liability for such alleged waste.

Mrs. Kingston had professional advice before sgeex the agreement which was submitted by her
solicitor and the solicitor for her husband formagure by the trustees. Moreover, Mr. Knox, who
was trustee for her of the mortgage of Stricklamaigh Kingston's share, took part in the
negotiations which led up to the making of the agrent; and in these circumstances it is
impossible to avoid the conclusion that both he linsl Kingston knew the facts which made the
transaction a breach of trust.

The appellants have, in my opinion, establishedh@)the transaction of 10th April 1899 under
which Mrs. Kingston acquired "Marino" and Sec. 4884s a breach of trust on the part of the
trustees, (b) that Mrs. Kingston had at that tirmgoe of the trust and (c) that Mrs. Kingston and
her trustee Mr. Knox knew the facts which madetthrsaction in question a breach of trust. It
follows that they would be entitled, apart from gwgtection which may be afforded by the
judgment in the action for specific performancdgthe provisions of thBeal Property Agtto
follow the trust property in the hands of the Paflrustee as administrator of Mrs. Kingston's
estate, and to insist either unconditionally otemms on that property being administered in
accordance with the trusts of Sir George Kingstosils

With respect to Sec. 489A, which has not been brbugder the provisions of thi&eal Property
Act, the only question is whether the fact that Mrgston was compelled by the judgment in the
former action to accept a conveyance of that ldfadds any answer to the appellants’ claim.

Before the making of the agreement of 10th Apr®@9.&e appellants as beneficiaries under the will
of Hester Kingston had an equitable title to héenest under the will of Sir George Kingston in the
lands dealt with by that agreement. The equitatieto those lands acquired by Mrs. Kingston
under that agreement was, therefore, subsequeoinhof time to the equitable title of the
appellants. The judgment in the former action kstethe agreement, and did no more than
compel Mrs. Kingston to perform the agreement sihat had made, and to accept the legal title to
the land to which she had an equitable title utlderagreement. Immediately upon the execution of
the agreement her equitable interest in the lamdsiestion under that agreement was subject to the
equitable interest of the beneficiaries under Hasiegston's will including the appellants. How
then did the judgment operate to reverse thatipa8itThe mere acquisition of the legal estate by
Mrs. Kingston gave her no priority, for she hadicebf the trust when she entered into the
agreement. "The order of priority between ... explé titles ... is governed by order of time—unless
there has been some act or omission on the pHreawner of an equitable title prior in point of
time, such as to cause that title to be postpomadsubsequent equitable interest” @tring L.J.

in Taylor v. London and County Banking (&). In Cory v. Eyr¢3] TurnerL.J. says that this rule

is founded on the principle that the creation tugt vests an estate in the subject matter ofrtis¢

in the person in whose favour the trust is creaded;that, where it is sought to postpone an
equitable title created by declaration of trusgréhis an estate or interest to be displaced,valmide
there may be cases so strong as to justify thisgb#one, a vested estate or interest ought na to b
disturbed on light grounds.

In the present case the appellants were at theoflfte judgment in question infants, and neither
they, nor the estate of Hester Kingston, under whiwey claim, was represented in the action.
There was, in fact, no act or omission of any landheir part, and, as they were infants, it is
difficult to see how they could prejudice their gias by any act or omission. Moreover, the
equitable interest of Mrs. Kingston was acquirethwiotice of the prior equitable interest of the
beneficiaries under Hester Kingston's will.



In these circumstances | see nothing to justifypbstponement of the prior equitable interest
vested in the appellants to that acquired by Misgiton under the agreement or to the legal estate
acquired by her under the subsequent conveyance.

In my opinion, therefore, the appellants are esdito succeed in respect of Sec. 489A Hundred of
Noarlunga.

In respect of "Marino” it is necessary to consitlher effect of théReal Property Act 1886

By sec. 6%f that Act it is provided that the title of evamgistered proprietor of land shall, subject
to such encumbrances, liens, estates or intessstaay be notified on the certificate, be absolute
and indefeasible subject to certain qualificatiohe/hich one only need be mentioned, namely:—
"In the case of fraud, in which case any personadelied shall have all rights and remedies that he
would have had if the land were not under the miowis of this Act: Provided that nothing included
in this sub-section shall affect the title of aistégred proprietor who has taken bona fide for
valuable consideration, or of any person bonadldaning through or under him." Sec. 70 provides
that in all other cases the title of the registgreaprietor shall prevail notwithstanding the esiste

in any person of any estate or interest which butte Act might be held paramount or to have
priority. Sec. 71 provides that nothing in secsafl 70 shall be construed to affect the rights of
cestui que trust where the registered proprietartrsistee, whether the trust be express, implied o
constructive, provided that no unregistered estaterest or trust shall prevail against the tittex
registered proprietor taking bona fide for valuat®@sideration. Sec. 72 provides that knowledge
of the existence of any unregistered interestusttshall not of itself be evidence of want of bona
fides so as to affect the title of any registeresppetor. Sec. 186 is in the following terms:—"No
person contracting or dealing with, or taking asgasing to take a transfer or other instrument
from the registered proprietor of any estate crigst in land, shall be required, or in any manner
concerned to inquire into or ascertain the circamses under, or the consideration for, which such
registered proprietor or any previous registeregppetor of such estate or interest is or was
registered, or to see to the application of thelpase-money, nor be affected by notice direct or
constructive of any trust or unregistered interasy, law or equity to the contrary notwithstanding.
Sec. 187 excludes from the protection of sec. 186o@rson who has acted fraudulently or been a
party to fraud, but provides that contracting, degltaking or proposing to take a transfer or othe
instrument with actual knowledge of any trust, geaior unregistered instrument shall not of itself
be imputed as fraud. Sec. 249 is in the followerngns:—"Nothing contained in this Act shall affect
the jurisdiction of the Courts of law and equityciases of actual fraud or over contracts or
agreements for the sale or other disposition af l@nover equities generally. And the intention of
this Act is that, notwithstanding the provisionsdie contained for preventing the particulars of
any trust from being entered in the Register Bawk] without prejudice to the powers of
disposition or other powers conferred by this Actpooprietors of land, all contracts and other
rights arising from unregistered transactions magiforced against such proprietors in respect of
their estate and interest therein, in the same araamsuch contracts or rights may be enforced
against proprietors in respect of land not undemttovisions of this Act: Provided that no
unregistered estate, interest, contract, or agreesiall prevail against the title of any bona fide
subsequent transferee, mortgagee, lessee, or eranueeb, for valuable consideration, duly
registered under this Act."

It is, | think, a necessary corollary from decis@n corresponding provisions of Acts of New
South Wales, Victoria and New Zealand—especiakydacisions i\ssets Co. v. Mere Roji],

Butler v. Fairclouglp5] andWicks v. Benndti]—that the word "fraud” in secs. 69 and 187 of the
South Australian Act is to be construed as measargething more than mere disregard of rights of
which the person sought to be affected had natice,as importing something in the nature of



personal dishonesty or moral turpitude. But | cariimal in either the New South Wales, the
Victorian or the New Zealand Act any provisionsregponding to secs. 71, 72 and 249 of the
South Australian Act, and it is on the true condinn of these sections that the controversy in the
present case turns.

By force of the provisions of secs. 69 and 70 diytlstood alone, Mrs. Lucy Kingston as registered
proprietor would, unless she had been guilty dfiainesty in acquiring her title, have been
protected against the unregistered interest oafipellants. But sec. 71 introduces an exception by
providing that the protection afforded to the régjied proprietor by secs. 69 and 70 shall not
extend to a registered proprietor who is a trusteepress, implied or constructive—so as to affect
the rights of his cestuis que trust, unless sugtstered proprietor took the land bona fide for
valuable consideration; and sec. 72 excludes aepee of want of bona fides mere knowledge of
the existence of a trust or unregistered inteMst. Lucy Kingston by taking "Marino" with
knowledge of the trust became a constructive teustat. She is, therefore, within the exception
enacted by sec. 71 (v.). But the question remahnthrer she took "Marino" bona fide—admittedly
she gave valuable consideration; and in considehisgquestion knowledge of the existence of the
trust or of the interest of the beneficiaries i$ oftself to be regarded as evidence of wantarfeb
fides. Giving due weight to this provision, | thittke expression "bona fide" in sec. 71 must be
construed as meaning "honestly," and as importmgltsence of dishonest intention on the part of
the person becoming registered proprietor and aarade of knowledge on his part of any dishonest
intention on the part of his vendor towards thespes entitled to the unregistered interest. On this
view of the meaning of secs. 71 and 72 | think Nltey Kingston took "Marino™ bona fide, and
that when she became the registered proprietowabevithin the protection of the proviso to sec.
71. It is true that when she took the transfemdétino” from the registered proprietors she knew
that they held the land as trustees and knew afgs fvhich, in my opinion, made the agreement
out of which the transfer arose a breach of ti®ke participated in the breach of trust committed
by the trustees in entering into the agreement. lBating entered into the agreement, she refused to
perform it until compelled by the judgment of thepeme Court in the action for specific
performance. Having regard to the proceedingsahadhtion, to the part taken by Mrs. Kingston as
a defendant, and to the fact that after an exhaustquiry the Master found that the transaction
was beneficial to the appellants—and inferentitlyhe trust estate—I think it is impossible to
hold that Mrs. Kingston acted otherwise than hdpestd bona fide in taking the transfer of
"Marino."

Apart altogether from secs. 71 and 72 | think thaespect of "Marino” Mrs. Kingston was within
the protection of secs. 186 and 187 of the Actassteree from the registered proprietor. In the
circumstances above referred to she cannot besa@ve "acted fraudulently or been a party to
fraud" within the meaning attributed to the wordud by the decisions to which | have referred. It
was, however, argued for the appellants that tbeeption afforded by these sections was
withdrawn by the provisions of sec. 249 of the Adannot assent to this contention. The section is
clumsily expressed; but | think it is reasonabler| especially having regard to the terms of the
proviso, that it was designed to do no more thanrethe preservation against a registered
proprietor of rights or equities affecting the lamtdich came into existence after he had been
registered as proprietor, and would, if the land hat been under the Act, have been enforceable
against him at law or in equity. In effect, it appeto be a statutory adoption of the decision in
Cuthbertson v. Swan|, which overruled the decision lrange v. Rudwdl8]. In any event, | think

it is clear that the word "subsequent” in the psowan only be read as applying to a transfer, &c.,
subsequent in date to the creation of the unregidtestate, interest, contract or agreement, and,
reading it thus, Mrs. Kingston taking bona fide vatue by transfer made after the creation of the
equitable interest of the appellants is within phetection of the proviso. As to "Marino," theredor
the appeal, in my opinion, fails.



The question how the costs of the litigation in $wgreme Court and in this Court are to be borne
remains to be dealt with. The plaintiffs have seckes in part and failed in part; the property in
respect of which they have succeeded is of smaleveompared with that in respect of which they
have failed. A breach of trust resulting in consadige loss to the trust estate was committed by
Ludovina Kingston and Charlotte Giles, the formrastees of the will; Ludovina's estate is not
represented in this action. Both these ladies army May Kingston, who participated in the breach
of trust, and whose estate is represented in thisraby the Public Trustee, acted under the
direction of the Supreme Court in carrying out gidng effect to the transaction which is now
held to be a breach of trust, and Mrs. Lucy Kingst@s compelled by the decree in the former
proceedings to complete that transaction. Undesetisécumstances | think the proper course is to
make no order as to the costs of the action dne@hppeal except that the plaintiffs are to haee th
costs of the action and appeal out of the estaBrdbeorge Kingston.

Higgins J.

At the date of the agreement, 10th April 1899,fbsition was that the five children of Sir George
Kingston were entitled under his will, each to difig+ share of the net proceeds of the sale,
conversion and collection of his real and persestdte. The children were Ludovina, Hester,
Charlotte, Strickland and Charles. Ludovina andtétess executors had proved the will in 1884.
Hester had died in 1893; and on 23rd April 1897 roiie (who was married to Mr. Giles) had
been appointed in place of Hester as co-trustde atlovina. Under the will of Hester, all income
was to be paid to Ludovina for life, then to Chtddor life, and the corpus of the share was tioen
go to the plaintiffs, the children of Stricklandudiovina had proved this will as executrix.
Strickland had died intestate in 1897, leaving domi—the present defendant Kathleen Pittar
Kingston—as well as two daughters, infants; andavalle entitled to share in his estate under the
Statute of DistributionsBut Strickland had mortgaged his interest. He dssgigned his fifth interest
to the Bank of South Australia, to secure his oredtdf £3,780, and a debt of £6,926 owing by the
firm of Kingston & Kingston (Strickland and Charlesnstituted this firm). This mortgage was
transferred to the Union Bank in 1892, when thatkB@mok over the business of the Bank of South
Australia; and, as the account was worthless, thieruBank had sold the mortgage on 31st
October 1893, to Charles Kingston for £300, andyassl it by his direction to Mr. Roberts, a
solicitor, who apparently had helped the CharlaggKions to find the purchase-money; and
eventually the mortgage was assigned to Mr. Knasql@itor, on behalf of Mrs. Kingston. It does
not really matter whether Charles Kingston or hifewucy was the true owner of the mortgage.
Charles Kingston had also mortgaged his intereftadrustees, Ludovina and Hester, on 17th
January 1889, to secure £12,375. He had previagsed with them to buy the Grote Street
property, the city residence of the testator, ladt failed to pay either principal or interest; taelh
then agreed to relinquish all claim as purchasgrite trustees were at liberty to sell Grote $tree
crediting Charles with the purchase-money as aghiagiebt. He lived with his wife Lucy at Grote
Street, as a monthly tenant; in fact he was inudeés to the rent, but would not quit the resigenc
Charles had also effected a second mortgage owénterest to the Bank to secure his own
overdrawn account, the partnership account, andvwbedrawn account of Strickland. He had been
released by the Bank on 5th December 1898 on payohén,500.

The principal properties in the estate of the testaere Grote Street and certain land, including a
seaside residence thereon, at "Marino," and S&A #8indred of Noarlunga. Both Grote Street
and "Marino" had been mortgaged by the testatat;atrthe date of the agreement the amount
owing by the estate under the mortgages on GrogetSivas £3,000 and on "Marino" over £500.
Charles Kingston had accused the trustees of vaadi® "Marino," in letting the place as a cow-
yard, piggery, &c.



| am stating such only of the complicated factsesm to me to be material. The persons interested
in the estate on 10th April 1899 were, therefotg Ludovina; (2) Ludovina as Hester's executrix;
(3) Charlotte; (4) the widow and two infant childref Strickland, as to Strickland's share, but
subject to a mortgage now held by Lucy Kingstondeer £10,000 with interest and half-yearly
rests; (5) Charles, but subject to his debt tanhst estate of £21,486. As values stood at the,tim
Grote Street was treated as worth, if free fromuertwrances, about £5,000, and "Marino™ as worth
about £1,500. It is obvious that the equities deraption, as to the interests of Strickland and
Charles under the will, seemed to be worth nothg the interest of Hester, and, therefore, of
those entitled under Hester's will, still remained.

Under these circumstances, the agreement of 10th 1899 was made. It has been already set out
in the judgment of the Chief Justice.

It will be noted that the agreement is not desctidg a purchase, but as an agreement "in order to
settle family differences.” Lucy Kingston was, untiee agreement, to take "Marino" and Sec.

489A Noarlunga subject to the mortgage for £55@ap £270, to release the trustees (Ludovina
and Charlotte) from all claims under the will oéttestator or otherwise in respect of his estate.
This release would cover the claim for past reat®od@Marino™ and a claim for moneys of the

estate alleged to have been used by the trustedseio own benefit; but it would also release the
trustees from accounting to Lucy Kingston in resméche share of Strickland in the estate, and
from accounting in respect of the share of Chattas.obvious that the release given by Charles
and by his wife would only apply to the interestStfickland (to the extent of the mortgage thereof
held by Lucy over that interest), and to the inrde# Charles subject to his mortgage to the
trustees. One great object achieved by the trustasghat the Charles Kingstons were to leave
Grote Street, and thus enable the trustees tthegfiroperty to the best advantage. On the other
hand, the trustees were to release Charles froofaaths—claims for his large mortgage debt to the
trustees—and for arrears of rent; Charles wasve b estate books at Grote Street, and any other
personal property of the testator there; an adsaxitsale of Grote Street was not to take place till
after 21st May following; and the trustees guaradtat a certain tenancy of "Marino" was
terminable by a half-year's notice, &c. At the tiofehe agreement it is clear that the equity of
redemption in Strickland's share, to which Striokla wife and infant children were entitled as part
of his estate, as well as the equity of redemptic@harles's share seemed, as the values then stood
worth nothing; but the "Marino” property has incged since very considerably in value.

Now, the agreement between the trustees and thgstdins was not a sale of "Marino™ within the
powers of the trustees under Sir George KingstaitisThere was a trust to sell; but a sale means a
transaction for money payment; and this agreemeastnot a sale of "Marino," or of Sec. 489A
Noarlunga. It was, as expressed in the agreensatt, ian agreement "to settle family differences,"
and it covered considerations quite different frm@oney payments. It is not pretended that the £270
to be paid by Lucy was treated as the money vdlUBlarino”; it was only a payment in addition

to the other considerations for the transfer. Thele of the considerations on one side have to be
taken as against the whole of the considerationt®wother; it is impossible to sever that portdn
the agreement which relates to "Marino" from theeagient as a whole. The agreement was, to say
the least, a breach of trust on the part of th&t@es; and it was not binding on those who were not
parties to the agreement—not binding on the widod &hildren of Strickland, who were entitled

to Strickland's share subject to his mortgagelltghand, what is more important, not binding on

the plaintiffs who were entitled, after the death&udovina and Charlotte to the corpus of the
estate of Hester. These children of Strickland pifesent plaintiffs, were entitled to that corpust,

not entitled in possession until the death of Gitte] and the death of Charlotte did not take place
until 30th May 1913. The plaintiffs have taken adiministration to the estate of Strickland, their
father, and the plaintiff Mrs. Stuart is the adrsiratrix of the estate of Hester also.



What then is the position on these facts? The fisimre entitled to have the trusts of the will o

Sir George Kingston carried into execution. Prieid, they are entitled to inquiries and accounts
as to the estate, to realization of the estatepagthent of what is due to Hester's share, asasell

to payment of anything that may remain after thetgame in respect of Strickland's share. If,
however, it be found that "Marino," for any of treasons urged by counsel for McCarthy (who has
been added as a defendant to represent thosestetdia Lucy Kingston's estate) cannot be
recovered from that estate, the trustees who coeatum the transfer of "Marino” (Ludovina and
Charlotte) are liable, jointly and severally, foetvalue of "Marino" as it stands to-day. This
liability of the trustees must not be forgotterthaligh, as the estates of the two trustees, whe wer
parties to the agreement of 10th April 1899, agated as worthless, the chief stress of the
argument has been naturally laid on the right e@ver "Marino" from Mrs. Kingston's estate. The
position taken up in the statement of claim is thatagreement was a breach of trust, and is not
and never was binding on the plaintiffs (par. thaf prayer). There is also a prayer that the
agreement should be delivered up to be cancellgdhts is not strictly a proper mode of relief,
from the point of view of the plaintiffs. Whethdret agreement is binding or not as between the two
trustees who were parties thereto and the Kingstors not really concern the plaintiffs: the
position is that it is not binding on the plaingifiand the judgment should, in my opinion, be @n th
basis that the plaintiffs are entitled to executbthe trusts notwithstanding the agreement. The
trustees of 1899 transferred "Marino” to Mrs. Kitogswithout any authority to do so under the
trusts; and the usual consequences follow—"Marmast be restored, or, if the trustees cannot get
it restored, they must account for its value. lrie that the trustees are dead; but the defendant
Kathleen Pittar Kingston is sued as the sole surgiexecutrix of Charlotte, who was the sole
surviving trustee of Sir George Kingston, and Chisels estate is liable. It appears that the same
defendant has also been appointed the trustee Gie®rge Kingston, so that there is nothing to
hinder the execution of the trusts of Sir Georgegston, so far as they remain to be executed. So
far, there is nothing to prevent an order directimg defendant the Public Trustee, who is the
administratorc.t.a.of Mrs. Kingston's estate, as well as the adnmatist of the estate of Charles

left unadministered, to retransfer "Marino" to thest estate, with all its increment of value.

But there are two main objections raised on batfdliucy Kingston's estate—(1) under a judgment
in an action of 1899; (2) under theal Property Act

(1)

The trustees, Ludovina and Charlotte, issued aomrdth July 1899 against Charles and Lucy
Kingston, claiming specific performance of the agnent of 10th April 1899. Knox, as trustee for
Mrs. Kingston of the assignment of mortgage ofcBtand's share in the estate and as one of the
signatories of the agreement, was joined as a daeferio that writ; but there was no representative
of Hester's estate, or, indeed, of Strickland'stesor of the infant children of Strickland, the
present plaintiffs. As is proper in a specific peniance action, the proceedings were confined to
the parties to the agreement. By the judgme®@aafcaut]. (24th October 1899) the defendants
were ordered to specifically perform the agreem€hgrles was ordered to give up possession of
Grote Street; Charles and his wife Lucy were ordeireaccordance with clause 4 of the agreement,
to release the trustees from all claims under tileo?Sir George Kingston; Lucy was ordered to
pay to the trustees the £270 on transfer to anslgssfon by her of "Marino" subject to the existing
mortgage of £550, and Charles and Lucy were orderedy the trustees' costs of the action. But,
of course, this judgment, though binding on Chaaled his wife, was not in any way binding on
Hester's estate, or as to any possible equityddimgtion as to Strickland's interest. A judgment is
not binding on any person other than the partigeggudgment or their privies in estate; and this
judgment, though it involved the transfer of "Maxfirto Mrs. Kingston, does not in any way affect
the rights of those interested in Hester's shane Strickland's ultimate equity in his share. The
position is that Hester's administrator (the plffiMrs. Stuart is now Hester's administrator) and




Hester's beneficiaries (the two plaintiffs are rtbe beneficiaries entitled to Hester's interestleun
her will) are entitled to have the trusts of thd wi Sir George Kingston carried into executionifas
the agreement did not exist. If "Marino," apartnfrthe agreement and the judgment for the specific
performance thereof, has not been validly transteto Mrs. Kingston, it must be retransferred to
the trustees of the estate of Sir George Kingstanhas been validly transferred to Mrs. Kingston
so that her administrator (the Public Trustee) oabe compelled to retransfer it, the plaintiffe,ar

in theory at least, entitled to make the trustdeSinGeorge Kingston's estate who transferred
"Marino" to Mrs. Kingston account for the preseatue of "Marino." It is not necessary to consider
whether the judgment was right or wrong; as theme mo appeal, the judgment is binding on all the
parties to the action; but it is not binding on gtaintiffs in this action as they were not parties

the former action. The plaintiffs in this actiomaoaeither take the benefit, nor bear the burden, of
the former action. The principle is fundamentatha administration of justice by British Courts,
whether of law or of equity, that "no proceedinbalktake place with respect to the rights of
anyone except in his presence. Thus a decree @dbd of Equity binds no one who is not to be
regarded ... either as a party, or else as onecl@ios under a party to the suiCdlvert on Parties

in Equity, 2nd ed., p. 2).

It has been urged, indeed, that the trustees, Lind@and Charlotte, represented in the former suit
the infants interested in Hester's estate. Thiw ¥8ein my opinion, obviously mistaken. The
trustees, in enforcing the agreement, were enfgr@mongst other things, their personal interest as
against the estate—including their interest iniggth release of their alleged liabilities for weaas

to "Marino," and for improper use for their own pases of the moneys of the estate; and they were
enforcing the agreement which was made, as stiaggdin, "in order to settle family differences”
—differences with the Charles Kingstons. The tratisas the subject of the agreement enforced
included transactions between the trustees hawrtgin alleged personal liabilities on the one side
and only two persons interested in the trust estatine other. The old rule of Chancery that all
persons interested must be parties so as to balllmyuany decree has been relaxed of recent years
by certain Acts and Rules; but these Acts and Ralescribe the limits of the relaxation; and there
is no pretence for saying that any Act or Rule eggytio this case so as to make the plaintiffs bound
As Farwell L.J. stated irBrydges v. Brydg¢g], "the Court has no jurisdiction, inherent or
otherwise, over any person other than those prppeolught before it as parties or as persons
treated as if they were parties under statutoiggiction (e.g., persons served with notice of an
administration decree or in the same interest witlefendant appointed to represent them), or
persons coming in and submitting to the jurisdictad their own free will, to the extent to which
they so submit (e.g., creditors of a bankrupt et@cwho has carried on business under a power in
the will, coming in to claim against the testat@ssate in order to obtain subrogation to the
executor's right of indemnity). But the Courts hawegurisdiction to make orders against persons
not so before them merely because an order made ber made, may or will be ineffectual without
it."

There is, indeed, a power, in certain cases, ®Cburts to adjudicate without making some
persons interested parties; but the absent partgesot bound by the judgmeiiqody v.

Higgind 10]). Under the South AustraligRules of Courfl893 there is also a special provision
under the head of "Administration and Trusts" agldting to originating summonses (Order
LXXIIL., r. 14): "Where a compromise is proposedvween some of the beneficiaries under a trust,
or some of the persons interested in the estadedeteased person, and a trustee executor or
administrator sought to be charged, the Courtiudge may, if they or he consider the compromise
to be for the benefit of all such beneficiaries @edsons who are concerned, order that the
compromise shall be binding upon any of such beizefes or persons who are not before the
Court." But in the first place, this provision, tigh applicable to proceedings for the administratio
of estates or execution of trusts, is not applieablspecific performance suits. The rule relatég o



to charges against trustees. In the second plack,a order, expressed to be binding on the
beneficiaries not before the Court, was not madBdaycaut]. It is true that by an order of that
learned Judge, made on 1st August 1899—(we havieemot shown that there was any power to
make such an order, particularly in a specific @aniance suit)}—it was referred to the Master to
inquire and report as to the infants' interestsd; that the Master reported that the plaintiffs, the
infant children of Strickland, were interestedhie t'agreement for compromise” then sought to be
enforced, interested by virtue of the will of Hestlat the infants were benefited by the agreement
and that no parties were necessary to the actimspect of Hester's share; and that in any event
the interest of the infants required the possessidine Grote Street property to be given up by
Charles and his wife to the plaintiffs. But counsaVe not suggested that any Act or Rule of South
Australia makes this finding in any way bindingtbe plaintiffs. The former action still remains an
action to which the plaintiffs were not partiesgddhe judgment remains a judgment which is not
binding on the plaintiffs.

(2)

But there is claimed for the estate of Lucy Kingstioe protection of thBeal Property Ac1886
which expresses the South Australian law as td treens system of registration; and this is by far
the most serious contention. In pursuance of theesgent of 10th April 1899, and of the judgment
in the action for specific performance of that agnent in 1899, "Marino" was transferred to Lucy
Kingston, and she became registered as propri2étin (May 1900); and Sec. 489A Noarlunga was
conveyed to her under the old law on 3rd May 190@ question is, as to "Marino," does the fact
that Lucy became registered proprietor make herttiereto indefeasible and unimpeachable, even
though the plaintiffs have been wronged. The dedahdhe Public Trustee, as her administrator
c.t.a.became registered proprietor 21st August 1920.afis&ver depends on the South Australian
Real Property Act 1886

The Torrens system of registration of titles tadlavas first adopted in this very State of South
Australia; and it has been copied, with variationsll the States of Australasia and in Canada, in
the Malay States, and elsewhere. The objectsatsdsnsec. 100of this Act, are "to simplify the

title to land, and to facilitate dealing therewigimd to secure indefeasibility of title to all retgired
proprietors, except in certain cases specifietiimAct." Text-writers seem to treat the system as
one consistent system everywhere, and the deciaimter the Acts in one country as applicable to
other countries; but it has to be remembered thastbns under the analogous Acts elsewhere
must yield here to the words of the South Austrefat. We have to apply the South Australian
Act, and that Act only. It is urged before us thaty Kingston's title as registered proprietor of
"Marino" prevails over the interests of all the etipersons interested under the will of Sir George
Kingston. That is to say, even though Mrs. Kingstaew fully the contents of the will and of the
interest of Hester thereunder, and of the inteye#ie plaintiffs under Hester's will; even though
Mrs. Kingston knew all the contents of the agreety@md knew that in taking over "Marino” in
pursuance of the agreement she was taking landhichvthe plaintiffs were interested as well as all
the other beneficiaries under Sir George Kingstaenils—her title cannot be disturbed. This
argument makes it necessary to consider the Agtatesely. The argument does not apply to Sec.
489A Noarlunga, which is under the old law.

Before examining the Act, however, | should say this, in my opinion, quite clear that Mrs.
Kingston had, at the time of the transfer to heivbérino,” all the knowledge to which | have
referred. The whole of the position as to the edés in Sir George Kingston's estate was set out in
the statement of claim in the actionkahgston v. KingstonMrs. Kingston did not put in any
defence; but she gave evidence personally beferketitned Judge, and argued before him, and did
not in the least dispute any of the allegationseriagdthe plaintiffs in that action. Her husband had



put in a defence, not denying any of the allegatiorthe statement of claim, but submitting that th
agreement was in breach of trust. He alleged thsten@n the part of the trustees as to "Marino," the
use of moneys of the estate by the trustees fardka benefit, stated that the agreement provided
for a release of the trustees from their persaahllity in consideration of trust property, "Maan

in the estate, and that the plaintiffs were unédimake a good title to "Marino" "unless with the
consent of all the beneficiaries under the saitliméluding the children of Strickland Gough
Kingston deceased, which consent had not beenngostdiMrs. Kingston was represented before
the Master by counsel, who took on her behalf #meesobjection as was urged by Charles
Kingston. The agreement itself was prepared byieiteo for Mrs. Kingston (Mr. Stow) and by a
solicitor (Mr. McLachlan) for Charles Kingston aKdox; it was brought round by these solicitors
to the solicitor for the trustees at 10 o'clock arght, and was signed the next morning. The
agreement was in fact proposed by Charles and Kuryston and accepted by the trustees. It is not
necessary to attribute to Mrs. Kingston the knogéedhich her husband had, as a matter of mere
probability; for the actual knowledge is clearlypbght home to her and her solicitor. The
knowledge of the solicitor is to be treated as kieolge of the clientRolland v. Harf11]).

Now, secs. 186 and 187 of tReal Property Act 18880 not, in my opinion, protect Mrs. Kingston
or her estate from the claim of the plaintiffs & §ack "Marino" to the estate of Sir George
Kingston. These sections provide for the protectibpersons dealing with a registered proprietor.
They protect persons to whom title moves from dgastered proprietor; whereas secs. 69-72
protect the registered proprietor himself, stalycadec. 18Gorovides that "no person contracting or
dealing with, or taking or proposing to take a $f@n or other instrument from the registered
proprietor of any estate or interest in land, shalfequired ... to inquire into ... the circumsis
under ... which such registered proprietor ... veggstered, ... nor be affected by notice direct or
constructive of any trust or unregistered intetdsts enough to say that when Mrs. Kingston
contracted with the trustees, 10th April 1899, tthistees were not "registered proprietors.” The
land was not brought under tReal Property Acat all, in the trustees' names or otherwise, until
6th June 1899—after the agreement was made. Mngskan, therefore, in contracting and dealing
with the trustees by the agreement was not coirigaot dealing with them as registered
proprietors; for they were not then registered patprs, and there was no "taking or proposing to
take" the transfer apart from the agreemget. 187%ays thasec. 186'shall not protect any person
who has acted fraudulently or been a party to frautithe contracting, or dealing, or taking, or
proposing to take a transfer ... with actual knalgke of any trust, charge, or unregistered
instrument, shall not of itself be imputed as frddcdhis section qualifiesec. 186and, asec. 186
does not apply to the casesc. 187™oes not; and if Mrs. Kingston or her represewais to

succeed in holding this land, it must be by forteame other section.

But secs. 69-72 have also to be considered. Wswter6%he title of every registered proprietor is
absolute and indefeasible, subject to certain ficatiions. One is "in the case of fraud, in which
case any person defrauded shall have all rightsemddies that he would have had if the land
were not under the provisions of this Act: Provideat nothing included in this sub-section shall
affect the title of a registered proprietor who keeen bona fide for valuable consideration, or any
person bona fide claiming through or under himrhiy be that this provision applies only to
persons who take bona fide from the person whdbas registered by fraud to which that person
was a party; for otherwise the proviso seems tornmecessary and unmeaning; and this view is
strengthened by a consideration of "qualificatioihs'lll., VI., VII. But | shall assume, in favousf
the defendants, that this view of sec. 69 is inadible. Sec. 71, however, excepts from the
operation of sec. 69 the operation of the law dsusts: "Nothing in the two preceding sections"
(secs. 69 and 70) "contained shall be construexs $o affect any of the following rights or powers,
that is to say, ... v. The rights of a cestui qusttwhere the registered proprietor is a trustee,
whether the trust shall be express, implied, ostoitive."




Now, Mrs. Kingston, acquiring for value "Marino,'hweh was subject to a subsisting trust, became,
according to equitable principles, a trustee of i@’ for the purposes of the trust, because she
had notice of the trusBgunders v. Dehd®Z], Rolfe v. Gregorji3] and other cases cited in
Halsbury's Laws of Englandgol. XXVIII., p. 88). This doctrine was one ofrée grounds on which
the Judicial Committee decidéodke Yew v. Port Swettenham Rubbe{C%. There is nothing in
secs. 69-72 to qualify this rule as to trusteeshifere seems to be some difference of opinion as to
the propriety of calling the trust "express" orfistructive" which is imposed on the taker of the
property Barnes v. Add\L5]; Soar v. AshwdlL€]; In re Dixon; Heynes v. Dix¢th7]); but sec. 71
covers both kinds. There is, however, a proviseettion 71: "Provided that no unregistered estate,
interest, power, right, contract, or trust shaéiv@il against the title of a registered propri¢éding
bona fide for valuable consideration, or of anysperbona fide claiming through or under him";
and sec. 72 says "Knowledge of the existence olianggistered estate, interest, contract, or trust
shall not of itself be evidence of want of bonaefido as to affect the title of any registered
proprietor.” It is to be noticed that the word Ut is not here used. | rather infer from the
difference in language between secs. 71 and 72serx] 186 and 187, that the Act did not mean to
give to a registered proprietor who has taken ungteumstances which would make him ordinarily
a trustee the same impregnable position as is diyesecs. 186-187 to persons contracting with a
registered proprietor. The Legislature, probablgant to draw some distinction between fraud to
which the transferee from the registered propriet@n active party, and want of bona fides, as
where a person becomes registered proprietor thrawtgaling whictmust to his knowledge, do
wrong to an outsider. If the dealing is such thataydo such wrong, there is not necessarily want
of bona fides; as the person who becomes regispeogutietor may be entitled to assume that the
party with whom he is dealing will do what is justthe outsider. | adhere to what | saidNicks v.
Bennettl8] on this subject, and as to the cas©eftel v. Horderfil9], under the New South Wales
Act.

But | shall assume, again in favour of the defetslaghat the want of bona fides referred to must
amount to actual fraud. Sec. 72 merely says thavledge of the existence of any trust shall afot
itself be evidence of want of bona fides; but such kndgéecombined with the nature of the
transaction and other circumstances may amountaat'of bona fides," or to fraud. But, whatever
may be the true effect of secs. 69-72, | find tsmt@al fraud in the agreement—fraud to which Mrs.
Kingston was an actual party. For my part, | ambls#o call a transaction anything but fraudulent
where, as in this case, trustees discharge claiate mgainst them personally by transferring to the
claimant a portion of the trust estate, or wheakity another aspect) the claimant—a beneficiary
under the trust—induces the trustees to convegt@h asset of the trust, as well as to release her
husband from his debt to the trust, in considenatibher releasing the trustees from claims which
she made against the trustees in the intereseddtate. It has been urged that actual fraud must
involve a malicious motive to injure some persangdetinguished from a mere motive to benefit
oneself; and there are some dicta which seem tafahis view. | cannot accept it. A bank clerk is
guilty of fraud if he take money from the till, entding to return it, and not intending to injure th
bank. InRolfe v. Gregorj20] G. borrowed money from B. and gave B. a promigsate for £600
with interest; B., by his will, gave the debt tof&. life and to her children afterwards, and m&de
his trustee. R. became indebted to G.; and, irhdige of his debt, delivered the note to G., artd go
credit from G. for the principal and interest duetbe note. It was held by Lo¥estburythat this
was fraud on the part of R. to which G. was a patyl that even lapse of time did not prevent S.
and her children from recovering the £600 from $&e(alsdM’'Leod v. Drummon@1]). As Grant

M.R. said inHill v. Simpsof22], "it is not just, that one man's property shooddapplied to the
payment of another man's debt.” In that case, rarikek a security from the executor over stock
of the testator to secure the executor's own déigre was no actual fraud on the part of the
bankers, as they believed the executor to be eatitl the stock under the will; but the Master of
the Rolls said it would be "direct fraud" if thegdw that the stock belonged to the wife, not to the



executor. There is also much in favour of the vialken byStawellC.J. of the similar exception of
"fraud" in the Victorian Act: as the section "isa@reat extent restrictive of the rights of pessan
law and in equity it should, I think, be constrigdctly, and the exception liberally; the worduca
there means fraud on the part of either party,revtchecessarily of both.” But to my mind, there is
no need to balance the provisions of the Act salyir-the fraud here is so direct and obvious. A
bona fide dealer for value with trustees as to lainithe trust would surrender to the trust estate
money or other valuable consideration as an eqemdibr the land transferred to him; whereas here
Mrs. Kingston, as part of the consideration whikbk gave for "Marino," releases claims which, if
successful, would increase the trust estate—méleeust estate pay for what the trustees transfer
to her. It was actual fraud—dishonesty—on the phthe trustees to get rid of their personal
liabilities to the estate, to close the mouth @& plerson impugning their conduct of the trust, by
agreeing to transfer and transferring to that pepaot of the property of the estate; and thatgers
participates in the fraud by concocting such arempent and urging it on the trustees. There was
more here than a mere knowledge on the part of Kirgston of the existence of some
unregistered interest or trust behind the trusteesnterest or a trust which did not concern bke
was interested herself under the trust, and indtloetrustees to give her an advantage which was
unfair to the plaintiffs. The trustees and Mrs. ¢&ton are dead; and it is a relief to be able yo sa
that there is no evidence of any deliberate mdtviejure the infant children of Strickland. The
motive of the parties was chiefly to get rid ofitheevn burdens, but by means of what was in fact,
as they knew, a fraud on the children. But, jushabke case of a fraudulent statement in an action
for deceit, "if fraud be proved, the motive of fperson guilty of it is immaterial. It matters nbat
there was no intention to cheat or injure the petsovhom the statement was made" (per Lord
Herschellin Derry v. Pee3]; and see per Lor@airnsin Peek v. Gurngg4]). The intentional
misappropriation of property in which others werterested, for the mutual benefit of the trustees
and the Kingstons, was a fraud—a fraud whether cittednwith full realization of the position in

its naked delinquency or not, whether committeghéssons of keen minds or of dull; and yet it has
to be remembered that in this case all partieslaateler the guidance of solicitors, and that Clsarle
Kingston was himself a solicito€rescit in orbe dolusand it may be impossible to give a final
definition of the fraud; but this case comes witthia words oRomilly M.R. in Green v. Nixof25):
"Fraud is the same in all Courts, but such expoessas constructive fraud are ... inaccurate;" but
"fraud ... implies a wilful act, on the part of gehereby another is sought to be deprived, by
unjustifiable means, of what he is entitled to.'e€TKmowledge of Mrs. Kingston's solicitor, Mr.
Stow, must be treated as Mrs. Kingston's knowledgd,it is not pretended that he did not know
the rights of the various beneficiaries under Sinfge Kingston's will and the effect of the
agreement. Mr. Stow, the solicitor for Mrs. Kingstevas not called as a witness; nor was Mr.
McLachlan, the solicitor for Kingston. If "Marindiad belonged beneficially to Hester alone, the
fraud would be obvious; and the transaction is rtbedess a fraud because the interests are
complicated.

That Kingston and his wife both realized the natnfrthe agreement is clear from the defence
which he filed in the action for specific perfornecanand which she adopted. It is said that theme ca
be no fraud on the part of a person who is not@ons of the fraud. But here such consciousness is
proved to the hilt. As Charles Kingston said indhegence to the action for specific performance—a
defence adopted by Mrs. Kingston—"the alleged agese to sell" ("Marino") "provided for a
release of the plaintiffs” (the trustees) "fromtspersonal liability" (for waste and for misusetio#
funds) "in consideration of trust property in tletage.” The Charles Kingstons, therefore, saw fully
the fraudulent character of the bargain which thetythe trustees to make with them. It must be
noticed that Mrs. Kingston's adoption of her husbmdefence was not out of any regard for justice
to the infants. Mrs. Kingston had learnt that tlustees personally had received more than she had
received from the estate; and she said in her pe@that the proposed compromise (the agreement
of 10th April 1899) was not fair to her, as it wduhean that she would only receive £1,100 as her



share as against £2,000 received by each of thettves beneficiaries. It was on this ground that
she refused to comply with the terms of the compsenthe submitted that she should not be
forced to abide by an agreement when she wasisdtibfat the accounts placed before her were
incorrect.

Perhaps | ought to say something as to the suggesiat the Kingstons' complaints against the
trustees for waste and misappropriation of monegiewnere "bluff.” There is not any evidence in
support of the suggestion; but probably there cbeltio better evidence to the contrary than the
trustees' own opinion of the complaints at the timehe statement of their case for the opinion of
their own counsel (June 1899), it is stated thasMiingston (Ludovina) and Miss Hester "have
drawn upon the funds of the estate for their livexgpenses considerably more than has been paid in
respect of the other shares, and are, of coueddelto account.” Further—"the trustees desire to
enforce this agreement and thereby avoid accouatidgall questions which may be raised as to
waste. ... As although Mr. Kingston alone is resiale for ... any waste that has occurred, thdt wil
be no answer to a suit by Mrs. Lucy Kingston andhiusband.” The details of the waste are set out
graphically by Kingston in letters from him to thelicitors for the trustees, dated 7th January 1898
and 16th September 1898.

Whether the specific performance of the agreemeghito have been ordered or not is now
irrelevant: there was no appeal, and all the mattdhe judgment are bound by it conclusively. But
the plaintiffs are not bound—they were not parteeyj they are entitled to seek due execution of
the trusts of the will.

It is urged that it is hard on Mrs. Kingston or lestate to be called on to give back property which
she took under a judgment that she resisted (rbeimfants’ interest, but in her own). But the
judgment was the consequence of the agreement WhiehKingston signed; and she had herself
to blame for proposing and signing an agreemenigiwivas in fact a fraud on the infants. As the
solicitor for the trustees said, Mrs. Kingston tdab& chance of getting a better price than the
trustees put on "Marino." That chance has becopetainty, and the infants—not Mrs.
Kingston—ought to reap the benefit.

In addition, there is sec. 249. This section, fitgwery terms, is an overriding section. It shows
that whatever inferences might be drawn from tieiosections of the Act, the jurisdiction of the
Court continues "over equities generally,"” and thest subsequent transferees, &c., only—
transferees from Mrs. Kingston—that are protecated Mrs. Kingston herself. | am not sure that
sec. 249 is not a sufficient answer to the Publicstee in itself; but the point is unnecessary to
decide.

| ought to refer briefly to certain other groundsieh have been suggested for upholding the
agreement. (1) It is contended that the agreemanttra treated as an appropriation of a specific
asset—"Marino"—to the satisfaction of the moneygidg in respect of the share of Strickland.
The principle as stated Buckleyd. inln re Beverly; Watson v. Watd@%) is that where the

trustee is directed (as he is directed by Sir Ge#iggston's will) to sell or convert and to pag th
beneficiary money, "it must be competent for hinagmee with the beneficiary that he will sell the
beneficiary the property against the money whidteawise he would have to pay to him; but it is
not necessary to go through the form of first coting the property and then giving the beneficiary
the money which the beneficiary may be desirouseghately to reinvest in the property which has
just been sold.” But, apart from other objectidhsye is not the slightest indication of any such
agreement of the trustees with Mrs. Kingston tb"84hrino" to her. If there is a sale there must be
a price in money: what was the price in money? Wes the amount of money payable by the
trustees in respect of the share of Strickland?t\heunt of that money was to be satisfied by the



transfer of "Marino"? What sums were to be set @fi@re is nothing in the agreement that binds
Mrs. Kingston to treat any sum as being the vaflu&/arino,"” and as being satisfied by the transfer
of "Marino." | may add that Mrs. Kingston was nbétsole person interested in Strickland's share—
she was merely mortgagee of the share, without peasmr of attorney to receive the share; and the
beneficiaries interested subject to the mortgadendt agree to the appropriation. (2) Then it id sa
that if it was not an appropriation it was a commpige or family arrangement. But a compromise or
family arrangement could not be binding on any w@h®not parties thereto—for instance, the
children of Hester. (3) Sec. 21 of theustee Act 1898as been referred to as supporting the
defendant's argument. But that section relate@dmeopcomises as between the trust estate and
debtors, &c., to the trust estate, or other sudhiders; it does not relate to compromises by which
trustees personally get freed wholly or partiattynfi liabilities to the trust estate for waste or
misapplication of moneys—more particularly by gegtrid of their personal liability at the expense
of the estate.

For these reasons, my opinion is that the PublistBe—Mrs. Kingston's administrator with her
will annexed—should be ordered to retransfer "Malrias well as Sec. 489A Noarlunga to the
estate of Sir George Kingston; and that the apglealld be allowed.

Starke J.

Sir George Kingston died in 1880, leaving a willesby he devised his freehold and leasehold
estates, and bequeathed his personal estate tisesus sell and convert, invest, and hold the
aggregate fund upon certain trusts, and ultimagglyhe period of distribution, specified in thdlwi
to stand possessed of the aggregate fund and atations therefrom in trust for his child or
children then living. Sir George left him survivifige children, all of whom were of age when he
died, and were also alive at the period of distidyu The children were: (1) Ludovina Cameron,
(2) Hester Holland, (3) Charlotte Julian, (4) Stlamd Gough and (5) Charles Cameron. The
daughters Ludovina and Hester were executors astees of this will, and so acted until 1893,
when Hester died. Charlotte was appointed a trusdtdee will in 1897, in the place of Hester.
Ludovina died in 1908 and Charlotte in 1913. Thiedeéant Kathleen Pittar Kingston is the sole
surviving executrix of the will of Charlotte, anédomes in that capacity the legal personal
representative of the estate of Sir George Kingstbe son Strickland Gough died intestate in
1897, leaving him surviving his widow Kathleen &itKingston and two daughters, the plaintiffs,
Kathleen Molly Stuart and Dorothy Kingston, of whaoine former attained the age of twenty-one
years in 1901, and the latter in 1902. In 1921dhe® daughters obtained a grant of letters of
administration to their father's estate. Strickl&@wlgh had, however, in 1883, assigned to the Bank
of South Australia by way of mortgage his one-fifiterest in his father's estate. And this interest
by various subsequent assignments, became vest®&@nin the defendant Lucy Kingston, the
wife of Sir George's son Charles Cameron. The sock&nd Gough was heavily in debt, and died,
in truth, insolvent; and it was stated at the Bath® learned counsel appearing for the plaintiffs
this action that the equity of redemption in hiargh which devolved upon them as his
administrators, was valueless. The daughter Hdsberever, left a will and codicil whereby she
devised and bequeathed the whole of her real asomped estate (which included the one-fifth
share in her father's estate) upon trust for sadecanversion, and upon trust to pay the income to
Ludovina for life and upon her death to Charlotielife, and upon the death of Charlotte to hold
the proceeds in trust for such of the nieces otétess were daughters of Strickland Gough, on
attaining the age of twenty-one years. The liferi@sts having fallen in, the plaintiffs are
beneficiaries under this trust. The plaintiff Kat@h Molly Stuart also obtained, in 1919, a grant of
administratiorc.t.a. of the goods left unadministered in the estatdeadter. Charles Cameron died
in 1908, leaving his widow Lucy him surviving; belte died in 1919. The defendant the Public



Trustee is the legal personal representative oési@tes of both Charles Cameron and Lucy
Kingston.

Sir George at his death was possessed of severaof land in South Australia. This action,
however, is concerned with transactions relatintptee only of those pieces, namely that known as
Grote Street and that known as "Marino," and aoiraként described as Sec. 489A in the Hundred
of Noarlunga. Grote Street had been the principaiéof Sir George Kingston, and "Marino" was
his seaside residence near Adelaide. In 1882 tiséetrs of Sir George sold the Grote Street
property to Charles Cameron, and he was to payfQIpr it. Apparently he took, or perhaps was
already in, possession of the property, but hatheethe means nor the inclination to pay for it.
Default was made, and the trustees hoped, | supfmbave more control of the property if Charles
Cameron became their tenant, so in 1888 an agradarenlease was entered into. Charles
Cameron, however, did but little. In 1889 he sigaadndenture agreeing to give up possession of
Grote Street, and empowering the trustees of Sirggeto sell the property and credit him with the
proceeds of sale against the purchase-money. Bsatine document he assigned his one-fifth share
in his father's estate to secure the balance ahpise-money and interest thereon, then computed at
£12,375. At the end of 1898 a considerable sumeiar was owing, and the purchase-money on
Grote Street was still outstanding. Notice to quas therefore given. Charles Cameron clung,
nevertheless, to Grote Street, and he was notf@gdssession on 10th April 1899, on which date
another agreement was made that is the centrairéeat this action. By this agreement Charles
Cameron and his wife were to give up possessid@brofe Street to the trustees, and he was
released from all claims. On the other hand, thstées were to transfer to the wife of Charles
Cameron the property known as "Marino," and also 889A, on payment of £270, and the
Kingstons were on their part to release the trgshesn all claims. Still Charles Cameron and his
wife remained in possession of Grote Street, aadrtistees were compelled to consider the
propriety of legal action. They consulted theiriadvs in 1899, with a view to enforcing the
agreement of April of that year, and thus avoidimg necessity of taking accounts in Sir George's
estate, and defending their administration of éstate. In truth, the trustees and their advisers,
follow the facts of the case, feared attacks framari@s Cameron and his wife, not so much because
of their personal liability but rather becauseha tlelay that would be occasioned in obtaining and
enforcing their rights in respect of Grote Strédtarles Cameron, in a letter dated 16th September
1898, detailed the character of certain waste leged against the trustees, but there is no direct
evidence in the case to support these statememntd,should not be surprised if they were
exaggerated.

In July of 1899 the trustees commenced their acgmainst Charles Cameron and his wife, seeking
specific performance of the agreement of April 1,898 possession of the Grote Street property,
also other ancillary relief. The trustees weremddtaken as to the attitude of Charles Cameron. He
immediately pleaded that the agreement of Aprildl@@s a breach of trust, which ought not to be
enforced by the Court. In reliance upon this dedehe asserted that the trustees were guilty of
waste and conversion of Sir George's estate, fachatboth were, or one of them was, responsible;
and were seeking to enforce the agreement foruhgope of relieving themselves of their personal
liability, and, further, that the trustees were hieado make title to "Marino" and the Section ie th
Hundred of Noarlunga without the consent of thegtkers of Strickland Gough—the present
plaintiffs. The trustees applied for an order un@eder LXIX. of theRules of Court 1893or
immediate relief on their statement of claim, BoucautJ. ordered that it be referred to the Master
to inquire whether the infant children of Strickte@ough were interested in the agreement for
compromise sought to be thereby enforced, anad, iveether they were benefited or prejudiced,
and whether any and what other persons were neggssdies in respect of Hester's share in the
estate of Sir George, and also whether in any @henhterests of the infants required that
possession of Grote Street should be given upéydfiendants. | do not understand the object of



this order. It may have been for the purpose ahgithe Court to exercise what discretion it had in
the action for specific performance. Quite rigttig infant children had not been made parties to
such action, and no provision was made for th@ragentation on the inquiry directed under the
order ofBoucautJ., nor was any person appointed to represent timetinat inquiry. The inquiry

was held, and the Master reported that the plé&nitiere, by virtue of the will of Hester, intereste
in the agreement sought to be enforced, that fhats were benefited by the agreement, that no
parties were necessary in the action in respeldester's share in the estate, and that in any event
the interest of the infants required that possessidsrote Street be given to the trustees. The
action came again in October 1899 bef®oeicaut). Charles Cameron, without withdrawing his
defence, submitted to the judgment of the Couriciwgimply meant that he did not further argue
the case. His wife, however, appeared in persoroppdsed a decree, mainly on the ground that
the agreement of April 1899 was not fair to hert 8itimately a decree for specific performance of
the agreement was made. An order was also mad€tiaakes Cameron and his wife give up
possession of Grote Street and release the trustegshat Lucy, the wife, pay £270 to the trustees
upon a transfer of "Marino" and of Sec. 489A in Bhendred of Noarlunga. Some time still went
by, but ultimately the trustees got possessionrot&Street, and "Marino" was transferred to Lucy
on 27th April 1900 and Sec. 489A was conveyed an\Bay 1900.

The plaintiffs, twenty years having gone by, reqi®nthe present litigation, this unfortunate
family dispute. "Marino" and the Section in Noaanhave greatly increased in value. Indeed, their
counsel in the Court below suggested that the wvahsgenow some £40,000, as compared with
about £5,200 at Sir George's death, and a valuatiabout £1,900 at the time of the April
agreement. A great advantage will thus enure tpldatiffs if they can destroy that agreement,
and the transfer and conveyance of "Marino" andatliément, made pursuant to it. Consequently
they assert that the whole arrangement was in brefthe trusts of the will of Sir George
Kingston, and that "Marino" and the allotment aaNonga were in the hands of Lucy, the wife of
Charles Cameron Kingston, inconsistently with thiogsts. If this proposition be true, | apprehend
that Lucy was, and her representative is, in thetijom of a trustee for the persons entitled under
the trust, unless some countervailing circumstanaase established.

A contention made at the Bar was that the will infG&orge authorized the agreement of April. But
that will devises the freehold and leasehold estat¢he testator to the trustees "upon trusb setl
my said estates or any part thereof together paigels by public auction or private contract.” A
sale predicates purchase-money, and in the pres@stction this principal element of a sale is
wholly wanting. Indeed, the document of April stata its face the real character of the
transaction, namely, an agreement "in order téeskettily disputes.” Nor can the transaction be
supported on the principle upon which the execuaostrustees have power to appropriate assets
towards satisfaction of a share in an estateq Lepine; Dowsett v. Culv&7]; In re Beverly;
Watson v. Wats@a8]; Wigley v. Crozigr29]). That power is "to sell the particular assethe

legatee, and to set off the purchase-money aghiedegacy." Nothing of the sort took place or was
intended in the present case.

Some attempt was also made to show that Charleg@arand his wife entered into the
transaction and acquired the property for valuablesideration without notice that the acquisition
was a breach of trust. So far as this argumerdnserned, the facts make it clear enough that both
Charles Cameron and his wife had knowledge of timtents of the will of Sir George and of the
interests of the plaintiffs thereunder. It is stiffnt in this connection to refer to exhibits Gairtd
R,[30] and to the proceedings befdeucaut]. and the Master in respect of the action toreefo
specific performance of the April agreement. Therefl pass by this suggestion, and come now to
three further contentions which were relied upoanswer to the plaintiffs' claim.



Thefirst was that the agreement of April could be suppoated family arrangement,
notwithstanding the provisions of the will of Sie@ge Kingston. Perhaps it could, so far as the
parties to it are concerned; but how does it bireddaintiffs, who were infants at the time of its
execution, and who were not parties to it and lgaven no assent to its terms? The argument is, in
my opinion, untenable, and must be rejected.

Thesecondwas that a transfer taken pursuant to the decegke iy the Supreme Court of South
Australia on 8th October 1899 for specific perfonoa of the agreement of April 1899 could not be
challenged by the plaintiffs. Charles Cameron andylwere compelled, under this decree, to give
up Grote Street, and Lucy was ordered to pay £2 0@ash on transfer of possession of "Marino"
and the Section in Noarlunga. No doubt the pattgbe contract were the proper parties to the
action for specific performance, and if the agreeinimad been authorized by the will of Sir George
Kingston no question could arise. As it was nagntthe question is whether Charles Cameron and
his wife obtained a good title, and whether thedbieraries are estopped from impeaching the
agreement and insisting that the decree is noirgnapbon them. Unless a person is a party to a
suit, or is properly represented in the suit, aekedn that suit does not bind hiffiempleton v.
Leviathan Proprietary Ltdi31]). The plaintiffs were not parties to the suitdahe critical question

is whether they were properly represented in it ot possible, in my opinion, to sustain the
proposition that the trustees represent their beiaggs in a suit in respect of a transaction Wwhol
beyond their authority as trusteds (e De Leeuw; Jakens v. Central Advance and Risto
Corporatiorf32]). Then, do the findings of the Master, upon whtietl decree for specific
performance was based, affect that result? Ithveilfemembered that the Master, pursuant to an
order for inquiry made by the Court, reported tihatagreement of April was for the benefit of the
plaintiffs who were infants, and that no partiegeveecessary in that action in respect of theit aun
Hester's share in the estate of Sir George King#teralready stated, | do not profess to understand
this inquiry, but if it were intended as a methdalbtaining the sanction of the Court to the
agreement on behalf of the infants, then it whtdiled in effect, for the representation of these
infants was wholly neglected. In point of fact, hemer, the Court did not sanction or purport to
sanction the agreement on behalf of the infantd, it had, | take leave to doubt whether such an
exercise of jurisdiction could have been sustaifiéerefore the decree for specific performance
does not stand in the way of the relief claimedhgyplaintiffs in this action. It is perhaps a reatt

for regret that a transaction carried out undermdiaee of a Court of justice can be challengest aft
many years by persons who were not parties todtenanor bound by the decree, but it must be
admitted that otherwise their interests might betrdged.

Thethird contention was that Lucy the wife of Charles Cameéfingston became registered as the
proprietor of the lands comprising "Marino” undee fprovisions of th&eal PropertyAct 18860f
South Australiaand thereby acquired an absolute and indefeastlel¢o the same. This argument
has no application to Sec. 489A Noarlunga, for thete of land is subject to the general law
relating to property, and not to the provisionsh&fReal Property ActBut "Marino," which is of
much the greater value, is under the Act. An apgibn, so we are informed, was made in 1898 to
bring the "Marino" land under the Act. At all evena certificate of title covering the land was
issued to Ludovina and Charlotte, the trusteesraB8orge Kingston. on 6th June 1899. And by an
instrument dated 27th April 1900, the trusteessi@med the land to Lucy, the wife of Charles
Cameron Kingston, pursuant to the decree, and seaagistered as the proprietor of the land on
8th May 1900, and so remained until the time ofdeath. The title is now in the name of the
Public Trustee as her personal representative. New,6%f theReal Property Acenacts that the
title of every registered proprietor of land shallpject to interests notified on the certificéte,
absolute and indefeasible, with certain qualifmasi. One of these qualifications is the case of
fraud. This is a leading principle of the Acts lmhs@on the Torrens system of registration, and
though the South Australian Act differs in somepexds from the Acts of other States and countries




based on the same system, still, as regards thigge, they all seem to be identical. Conseqyentl
there is a considerable body of authority to aithute construction of the Act of South Australia.
It is no longer in doubt that the fraud which cawalidate a registered title under these Acts is
actual fraudon the part of the person whose title is impeachad actual fraud is "fraud in the
ordinary popular acceptation of the termg’, "dishonesty of some sort,"” "fraud carrying with i
grave moral blame, and not what has sometimes ¢k legal fraud, or constructive fraud, or
fraud in the eye of a Court of law or a Court ofieyg' (Assets Co. v. Mere R0jB]; Butler v.
Fairclough 34]; Battison v. HobsdR5]). It seems to me both wrong and unjust to attelftaud, in
this sense, to Charles Cameron Kingston and his iwi€onnection with the transfer to the wife of
the property known as "Marino."

At the outset, it must be conceded that both Ch&kmeron and Lucy had knowledge of the
contents of Sir George's will, and of the interedtthe plaintiffs under the trusts of that wili.they
reasoned correctly, as apparently they did, thenrtaterial before them established the transaction
as a breach of those trusts. But is this, in tloellee circumstances of this case, actual fraud® Th
plaintiffs’ right was to a one-fifth share in thggaegate fund arising from the conversion of the
assets of Sir George's estate. | put on one sashtire of their father (Strickland Gough), forttha
was mortgaged for its full value to Lucy, the wifieCharles Cameron. On the other hand, Lucy
was entitled to a one-fifth share in the aggrefate in respect of Strickland Gough's share
assigned to her by way of mortgage. Charles Camasanhad a one-fifth share in his father's
estate, but he in substance released it for ther bneficiaries in the estate, partly by the
agreement of April 1899, and partly by the mortgedpch he executed to the trustees to secure any
loss sustained by reason of the fact that he hadamoed out his contract for the purchase of &rot
Street. Further, the more valuable asset, Groee6ubject to a mortgage subsisting over the
same, was made available for payment of the dargjisteares. And Ludovina and Hester during
their lives had apparently received, on accourheir shares, the sums of £1,328 and £822
respectively. Charlotte's share was settled, am@vidence does not, | think, enable us to say
whether any sum has been paid on account of hez shaot. The transaction of 8th April 1899 did
not so deplete the assets of Sir George Kingstairthie plaintiffs were necessarily shut out from
any share in his estate. Indeed, the Master'strepggests that the transaction benefited the tisfan
and that Grote Street was sufficient to providetf@ir shares, and the evidence adduced seems to
sustain that conclusion. But add to these factsttigaSupreme Court of South Australia forced the
transaction upon Charles Cameron and his wife antpelled its execution, then any lingering
doubt on the question whether fraud existed ispyropinion, obliterated. | do not forget that the
transaction was initiated by Charles Cameron aaavife. But we must look the facts in the face.
Charles Cameron was compelled, and rightly comgeltequit Grote Street, but he and his wife
had an interest in the estate, and they neededha.h&hat, then, was more natural than a
transaction which should at once give them thaarsln Sir George's estate and secure them a
home, while at the same time freeing Grote stredtadher assets for the other beneficiaries? And
this, as the evidence shows, was the real natuteagreement of April 1899, contrary as it was to
the rules of a Court of equity, and irregular asentbe proceedings taken to enforce it in the
Supreme Court of South Australia. There was nantida on the part of Charles Cameron and his
wife to exclude the plaintiffs from their shareSir George Kingston's estate, or to injure or asstr
that interest, and no knowledge that the transaetiould so exclude or injure them. It was a
transaction far removed, in my opinion, from actiwalid. Conscious dishonesty and fraud were
wholly absent.

But we must now consider the effectsafc. 71of theRealProperty Actwhich provides that

nothing insec. 6%hall be construed so as to affect the rightsagsdui que trust where the
registered proprietor is a trustee, whether th&t gball be express, implied or constructive. Lucy
took "Marino," it is said, with knowledge of thausts of the will of Sir George Kingston, and of the




interests of the plaintiffs in those trusts, anthwhe knowledge or the means of knowledge that the
transaction under which she acquired the propeaty avbreach of those trusts. She was, therefore, a
trustee, express or constructidonér v. AshwelB6]). The argument is but an application of the
doctrines of the Court of Chancery as to notice, ignores other provisions of tikealProperty
Actwhich considerably modify them. Thasc. 18Grovides that "no person ... taking ... a transfer
... from the registered proprietor of any estatim land shall ... be affected by notice direct or
constructive of any trust ... any law or equityttie contrary notwithstanding.” Baec. 187%&nacts

that this provision "shall not protect any persdrovhas acted fraudulently or been a party to fraud,
but the ... taking ... a transfer ... with actuabWwledge of any trust ... shall not of itself beputed

as fraud.” Again, irsec. 71litself we find a proviso that "no unregisterednterest, ... right, ... or

trust shall prevail against the title of a registeproprietor taking bona fide for valuable
consideration”; and igec. 74t is declared that knowledge of the existencarof unregistered

estate or trust shall not of itself be evidencevaht of bona fides. The equitable doctrine of regtic
actual and constructive, is founded upon the vieat the taking an estate after notice of a prior
right is a species of fraudlé Neve v. Le Nej&/]). Under the Act, taking property with actual or
constructive notice of some trust is not of itselfficient reason for imputing fraud. The imputatio
of fraud, therefore, based upon the applicatiotihefdoctrines of the Court of Chancery as to
notice, cannot any longer be sustained in the ciittes registered under the Act. "The difficulty
lies," as Mr.Hogg points out Registration of Title to Land throughout the Emppe142), "in the
demarcation of the line between knowledge or ndhie¢ is not to be treated as fraud, and notice
that under particular circumstances must be treageidaud.” Cases must necessarily arise in which
opinions will differ as to whether the conduct pedus or is not fraudulent. No definition of fraud
can be attempted, so various are its forms andadstiBut we may say this: that fraud will no
longer be imputed to a proprietor registered unlderAct unless some consciously dishonest act
can be brought home to him. The imputation of fraaded upon the refinements of the doctrine of
notice has gone. But the title of a person who &equt by dishonesty, by fraud (sec. 69), by agtin
fraudulently (sec. 187), or by being a "party t@uld" (sec. 187), in the plain ordinary and popular
meaning of those words, is not protected by rea$oagistration under the Act. And to titles so
acquired the equitable obligations imposed by #hwedf trusts are as applicable as formerly.

There remains for consideration the important céde®ke Yew v. Port Swettenham Rubber
CoJ[38]. That was a case of "deliberate fralg¥]| but the Judicial Committee stated that there was
another ground upon which the defendant was ettitlesucceed. By th&pecific Relief Enactment
1903 of the Federated Malay State¥rustee" includes every person holding expyes$st

implication, or constructively, a fiduciary charagttO]. An illustration was given in the Act which
read as follows: "A buys certain land with notibattB has already contracted to buy it. A is a
trustee within the meaning of this enactment fooBhe land so bought.”" Upon which their
Lordships observed[l].—"The present is an even stronger case, inasrasi¢he plaintiff company
through Glass, their trustee and agent in the a@tie, were aware that Haji Mohamed Eusope had
actually granted away these lands and been paitiéon. The plaintiff company, therefore, are
trustees for the defendant for all the rights ofaltthey thus had notice.” Now the decision was
pressed upon us as an authority for the positianithall cases in which a person took a registered
title with notice of some prior unregistered righ@another, then he was for the purposes oRtbel
Property Actsec. 7] a trustee for that other person. But, in my apinthat was not the point of
view which their Lordships were considering. An@rtiad been made by the Court of first instance
that the company, on the footing of being trusfees oke Yew, should execute and register in his
favour a grant of certain langlf]. The argument was that the registered title wdsfeasible, and

that no such order could be supported. To this thteidships gave three answers, each of which
rendered the argument untenable: (1) There wad[#3]; (2) there was power and duty in the

Court to direct rectification—"A wrong-doer canrsdtelter himself under the registration as against
the man who has suffered the wrorgff (3) there was evidence which established a fatyc




position between the partidg]. The fiduciary position was clear enough, forith@rdships held
that Loke Yew had been deprived of his propertyhgydeliberate fraud of the agent of the
company. But their Lordships were not, | apprehatiggmpting to define the knowledge or notice
of prior rights that would impose upon a registepeaprietor the obligations of a trustee, or mark i
off from that which would not impose upon him angls obligation. Apparently there are no
provisions as to notice in thegistration off itles Requlationsof the Federated Malay Straits
corresponding with those in the South Australian (AeeLaw Quarterly Revieywol. 31, p. 399),
but it is quite unnecessary to consider whethdrfd@ has any bearing upon the question here
involved.

In an earlier portion of this opinion | assignedgens for concluding that Charles Cameron
Kingston and his wife were not guilty of fraud aslidbnesty in acquiring a registered title to
"Marino." It follows, in my view of the case, thiaticy, the wife, never became a trustee of that
property for the plaintiffs or for the trusteesSif George Kingston's estate. The action
substantially fails.

But a decree must be made as to Sec. 489A Noatlwigeh is not protected by the provisions of
theReal Property Agtand, to that extent, the appeal succeeds anardee below must be varied.

Appeal allowed. Judgment of the Supreme Court digggkd. Declare that the agreement dated 10th
April 1899 in the pleadings mentioned was a brezdhust and not binding on the plaintiffs.
Declare that the Public Trustee holds the landriest as Sec. 489A Hundred of Noarlunga on the
trusts of the will of Sir George Kingston decead@eclare that the Public Trustee holds the land
described as "Marino" free from the trusts of thie svill by virtue of the provisions of theeal
Property Act 18860rder the Public Trustee as administrator ofetstate of Lucy May Kingston to
convey Sec. 489A to defendant Kathleen Pittar Kimgsas sole surviving executrix of the last
surviving trustee of the will of Sir George Kingstdeclare that the trusts of the will of the |1&ie
George Kingston ought to be performed and carnemléxecution under the direction of the
Supreme Court of South Australia and order accgidirRemit the cause to the Supreme Court of
South Australia to do what is right in accordanagnthis order, reserving to all parties liberty to
apply to that Court for such orders, accounts agdiries, and for such relief against any trustee o
the estate of any deceased trustee of the willrdB8orge Kingston, as they may be advised. No
order as to costs of the action in the Supreme tQwwof this appeal except that plaintiffs are to
have their costs out of the estate of Sir Georgeston deceased.

Solicitor for the appellants, H. G. Alderman.

Solicitors for the respondents, Badger & Hicksjdtdr, Hayward, Magarey & Finlayson; Cleland,
Holland & Teesdale Smith.
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