Page 1
192 F. Supp. 2d 1351; 2002 U.S. Dist. LEXIS 3462;
15 Fla. L. Weekly Fed. D 194

SAMANTHA G. O'KEEFE; PATRICK H. O'KEEFE; ANTHONY M. O'KEEFE;
JENNIFER D. BRYAN; PATRICK H. O'KEEFE; et. al., Pla intiffs, v. ROBERT W.
DARNELL; DAVIS, PERSSON, SMITH & DARNELL, also know n as TURFFS,
PERSSON, SMITH & DARNELL, also known as HANKIN, PERSSON, DAVIS, &
DARNELL, also known as HANKIN, PERSSON, DAVIS, MCCLENATHEN &
DARNELL; DAVID P. PERSSON, KEVIN P. SMITH, BARBARA B. LEVIN,
BARRY R. LEWIS, JR., ROBERT G. TURFFS, DAVID D. DAV IS, LAWRENCE
M. HANKIN, and ANDREW H. COHEN, Defendants.

Case No. 8:01-CV-722-T-17 TGW

UNITED STATES DISTRICT COURT FOR THE MIDDLE DISTRIC T OF
FLORIDA, TAMPA DIVISION

192 F. Supp. 2d 1351; 2002 U.S. Dist. LEXIS 3462; 15 Fla. L. Weekly Fed. D 194

February 19, 2002, Decided

COUNSEL: For SAMANTHA G. O'KEEFE, PATRICK H. O'KEEFE, ANTHOX M. O'KEEFE, JENNIFER D.
BRYAN, JOHN P. BISCANIN, plaintiffs: John Jay Wasko Icard, Merrill, Cullis, Timm, Furen & Ginsbur,.A.,
Sarasota, FL USA.

For SAMANTHA G. O'KEEFE, PATRICK H. O'KEEFE, ANTHOX M. O'KEEFE, JENNIFER D. BRYAN, JOHN
P. BISCANIN, plaintiffs: Kenneth J. Catanzarite t@aarite Law Corporation, Anaheim, CA.

For ROBERT W. DARNELL, DAVIS, PERSSON, SMITH & DARBLL, DAVID P. PERSSON, KEVIN P. SMITH,
BARBARA B. LEVIN, BARRY R. LEWIS, JR., ROBERT G. TRFFS, DAVID D. DAVIS, LAWRENCE M.
HANKIN, ANDREW H. COHEN, defendants: William Penral@son, I, Macfarlane, Ferguson & McMullen, Tampa,
FL USA.

JUDGES: ELIZABETH A. KOVACHEVICH, United States District dlge.
OPINION BY: ELIZABETH A. KOVACHEVICH
OPINION

ORDER ON MOTION TO DISMISS

This cause comes before the Court on the Deferfdabert W. Darnell, et al's Motion to Dismiss or thrdgment on
the Pleadings, Counts | - VI as the statute ofthtions bars all counts; a Motion to Dismiss Countd/I for lack of
standing regarding claims of negligence, breacliicafciary duty, constructive fraud, intentional enference with
expectancy of inheritance; and Motion to Strike @sul and Il (punitive damages), V (vicariousHibity), and VI
(negligent failure to train and supervise). (DodKet 23). Plaintiffs filed a responsive motion thter. (Docket No. 31).

STANDARD OF REVIEW

The Defendants have requested dismissal on senfetiad claims. [HN1] A Motion to Dismiss undBule 12(b)(6) of
the Federal Rules of Civil Procedutests the sufficiency of a complaint to determivieether it sets forth sufficient
allegations to establish a claim for relief. A dist court should not dismiss a complaint for fe@ito state a claim
solely on the pleadings "unless it appears beyandbithat the plaintiff can prove no set of factsupport of his claim
which could entitle him to relief.Conley v. Gibson, 355 U.S. 41, 45, 2 L. Ed. 2d780S. Ct. 99 (1957Additionally,
when deciding a motion to dismiss, a court is regfliio view the complaint in the light most favdeato the plaintiff
and accept the truthfulness of well-pleaded faggeeWarth v. Seldin, 422 U.S. 490, 45 L. Ed. 2d 34359&t. 2197
(1975) See alsdBeck. V. Deloitte et al., 144 F.3d 732, 735-36 i{1Cir. 1998)(quoting St. Joseph's Hosp., Inc. v.
Hospital Corp. of America, 795 F.2d 948 (11th Qi&86))

Alternatively, the Defendants request a judgmenthenpleadings undétederal Rule of Civil Procedure 12(dHN2]

The Rule states, in part, "after the pleadingscéweed but within such time as not to delay thaltny party may
move for judgment on the pleadings." In viewing fieadings "in the light most favorable to the nowant" the court
"may grant the motion only if it appears beyondoalut that the nonmovant can prove no set of facsupport of his



Page 2
192 F. Supp. 2d 1351; 2002 U.S. Dist. LEXIS 3462;
15 Fla. L. Weekly Fed. D 194
claim which would entitle him to relief, or if matal facts are undisputed and judgment on the mésipossible by
merely considering the contents of the pleading§eg&Dickinson v. Executive Business Group, Inc., 98Supp. 1395,
1396 (1997)citing Hallberg v. Pasco County, Fla., 1996 U.S. Dist. L4161, 1996 WL 153673 (M.D. Fla. 1996)

[HN3] A Motion to Strike undeRule 12(f) of the Federal Rules of Civil Procedalews the court, on its own initiate
or maotion, "to order stricken from any pleading @ngdundant, immaterial, impertinent, or scandalmagter." The
motion "will 'usually’ be denied unless the allegas have no possible relation to the controvensy may cause
prejudice to one of the parties." S8ainer v. City of Winter Haven, Fla., 134 F. Su@gd.1295, 1297 (200Qkiting
Seibel v. Society Lease Inc., 969 F. Supp. 713(M1B. Fla. 1997))

BACKGROUND

The following "facts" are taken as true for thepmse of the pending motions. The Plaintiffs, haind conservator of
Dolores W. O'Keefe, allege that the Defendants,i®®earson, and specifically Robert W. Darnell, ootred legal
malpractice in the administration of the Dolores @Keefe Living Trust 1990 [Dolores Trust I], theidflael O'Keefe
sub-trust of the Dolores W. O'Keefe Living Trustifael Trust 1], as well as Michael Trust Il, thebstrust of the
Dolores W. O'Keefe Irrevocable Trust of 1996. IrPQ9Dolores W. O'Keefe created a trust, a pour-ovihrto the
trust, and a durable power of attorney naming Anyhid. O'Keefe as power holder. Dolores W. O'Keefialelished an
annual gifting practice of providing $ 10,000 "fegleexclusion gifts" inter vivos to each of herldhén Michael
O'Keefe, Anthony D. O'Keefe, and Patricia O'Keefiel & trusts for each of her grandchildren, inahgdiPlaintiffs
Samantha, Patrick, Anthony, Jennifer, and Mollye Hiaintiffs allege that the 1990 will, the 199@st; and this annual
giving practice established Dolores' testamentatignit to "retain control of her assets until heattée'

The Plaintiffs also claim that a provision of th@l8res | Trust required that upon her death, thatesvas to be
divided into three parts for disbursement to eddieo children. The Plaintiffs claim the Dolore$rust provided that if
any of her children predeceased her, that childises"would pass outright to the deceased childigglissue.” Dolores
W. O'Keefe became incapacitated in 1990. John AdoFavas court appointed as Dolores' conservatat985. The
Plaintiffs claim that Anthony D. O'Keefe, who wastiag as Dolores' attorney-in-fact, hired Robertrigdl, who then
entered into an attorney/client relationship witbl@es' conservatorship in mid-1995 to "provideatstplanning
services for Dolores." Plaintiffs further allegeatiDarnell and Anthony O'Keefe worked together,rigdrin conflict
with his fiduciary duty to Dolores, to create aftigig strategy." This gifting strategy allowed Dods' conservator
(Taylor) to transfer 335,000 shares of Albertsatiek (of which Dolores owned 1,760,000 shareshitee sub-trusts:
on each for Michael, Anthony D. and Patricia. Taylen transferred the balance of Dolores' asedtset1990 Dolores
| Trust, of which Anthony D. was the "sole truste@.4) The Dolores | Trust was required to pay tikes of "at
least" $ 7.3 Million" on the stock gift transfertiee sub-trusts that in essence left Dolores "htoke

Plaintiffs Samantha, Patrick, Anthony, Jenniferd aviolly are the issue of Michael O'Keefe who wakeki in an
airplane crash on September 6, 1996. As a resttteogift transfer, Michael's 1996 Trust paid $ miflion in estate
taxes. Darnell became representative of the Mickdiseefe estate on September 5, 1996. The Plaintiéfim that
Anthony D. O'Keefe forged an "unexecuted" will ofiddael O'Keefe and sent the will to Darnell to mteh The
Plaintiffs further claim that Darnell should havadhthe gift made to the Michael Trust from Dolofeast | set aside
"for mistake or lack of notice." As a result of Dell's failure to set aside the gift, the Plaistitillege he caused
damage "of not less than $ 14 Million," althoughdrel his firm earned a $ 65,000.00 bonus on thetrgifsfer, a
bonus they would not have earned if the gift werteaside. Dolores O'Keefe died on January 9, 1@88e still under
a conservatorship. The Plaintiffs claim that Ddrnehtinued "post mortem estate planning” for De®through March
and April 1999, while still acting as representatio the Michael Estate. Therefore, the Plaintifit proffer an expert
who will testify that Robert Darnell, while actingithin the course and scope of his employment asirziple or
partner with Davis Persson, acted in adverse istet@ his attorney/client relationship with Dolordser estate,
conservatorship, 1990 Dolores | Trust, and the IR9Gt.

DISCUSSION

Defendants have asserted several arguments supgpthéir Motions to Dismiss, Motion to Strike, afed a Judgment
on the Pleadings. Each argument will be addressealrately.

Abstention

The Defendants argue that this Court should ab$tam deciding this case because the Plaintifisdfia state court
action in Kansas on December 8, 2000. Plaintiffsiathat this specific cause of action was a "psdattic measure,”
filed to preserve a federal diversity action agathe statute of limitations should the Kansas tguant a motion for
summary judgment on the state action. [HN4] In diegj federal grounds required for a district cdarabstain from a
cause of action, the Supreme Cour€Cmorado River Water Conservation District v. U.&4 U.S. 800, 813, 47 L. Ed.
2d 483, 96 S. Ct. 1236 (197@)efined three categories of claims for which dloetrine of abstention was appropriate.
The Court commented that "it was never a doctrireqaity that a federal court should exerciseltfigial discretion to
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dismiss a suit merely because a State court cauttain it."Id. at 814.The Court proclaimed abstention appropriate:
(1) "in cases presenting a federal issue which tiighmooted or presented in a different posturealstate court
determination of pertinent," (2) "where there hdneen presented difficult questions of state lawribgaon policy
problems of substantial public import whose impect transcends” this single action, and (3) "absewt faith,
harassment, or a patently invalid state statutkerfd jurisdiction has been invoked for the purpokeestraining state
criminal proceedings," or a nuisance or tax prooepdd. at 816.

The case at bar obviously does not present a fedsnae nor does it in anyway restrain a criminalnaisance
proceeding. Under the second category concerniegtimuns of state law bearing on state public polibg Supreme
Court reasoned that abstention was proper in a wheee federal review "would be disruptive of staféorts to
establish coherent policy with respect to a maifesubstantial public concernld. at 814.The Plaintiffs defend that
they are not "seeking resolution of . . . overrigstate policy." This Court could examine whetHéveng a claim of
Interference with Expected Inheritance could besrigitive of state efforts” when Kansas precedentnigesolved.
Whether the tort claim is a "substantial public @em" could be argued by the parties. The Defersddmmtwever, have
not spoken on this matter. Therefore, this Coucepts the Plaintiffs' claim that Kansas will "ren@ge" the tort in a
separate civil action filed on the facts of thiseand, as such, the Court is not compelled t@mbsince "abstention is
the exception, and not the rule." The motion taahssdenied.

Conflict of Laws

The Plaintiffs claim that Kansas substantive lapglyato this case under the "significant relatidp$hest for resolving
conflicts of laws issues. This Court agrees.

[HN5] The Florida Supreme Court adopted the "digant relationship” test, delineated in tRestatement (Second) of
Conflict of Laws 88 145-146n Bishop v. Florida Specialty Paint Co., 389 So. 29,91001 (Fla. 1980)The Court
found the test controlling "in tort actions invalg more than one state,” and rejected any distincbetween
procedural and substantive issudgrkle v. Robinson, 737 So. 2d 540, 542 (Fla. 1999)

The Plaintiffs correctly argue that the injury teet1990 Dolores Trust occurred in Kansas; the cocindausing the
injury to the Trust occurred in Kansas, as welpas/ing Kansas as the place where the relatiortsttyween the parties
is centered even though the domicile, residend&nality, place or incorporation and place of Imesis of the parties
is diverse. This diversity, however, does not defbea significant relationship test since "thesataots are to be
evaluated according to their relative importancthwéspect to the particular issuBishop, 389 So. 2d at 10010 this
end, Plaintiffs argue Section six of the Restatdnre@nmerating seven additional factors to be cemsitito overcome
the diversity issue, especially the fact that Flarand Kansas have "virtually identical statutdimftations . . . so
Plaintiffs are not obtaining a limitations advargdgrhe Defendants do not present a specific arguthat the conflict
of laws should be resolved for either Kansas oriéido This Court holds that the significant relagbip test, along
with other policy considerations, requit€¢ansassubstantive law to be controlling in this causaciion.

Statute of Limitations

Defendants argue that all Counts should be disuhissea judgment on the pleadings granted as theepteclaim is
barred by the statute of limitations under bothrifln and Kansas law for legal malpractice acti@ecause this Court
has determined Kansas law as binding on this tlase;ourt will discuss only applicable Kansas lans arecedent.

[HN6] Kansas statute 60-513 provides for a tworymaitation for civil actions without specificallgnumerating legal
malpractice claims. However, 60-513(a)(4) provifl@s"an action for injury to the rights of anothemt arising on
contract, and not herein enumerated." Plaintiffsne] and the Defendants do not disagree, thaptioigision applies to
legal malpractice claims. Both parties also aghe¢ Rancake House Inc. v. Redmond, 239 Kan. 83, 87P7A® 575
(Kan. 1986) [HN7] presents the four theories upon which arconay determine legal malpractice cause of action
accrual: 1) occurrence rule; 2) damage rule; 3aliery rule; and 4) continuous representation rule.

The Plaintiffs make two statute of limitations amgents: First, under the representative capacifpbh Biscanin as the
co-administrator of Dolores' estate; Second, far lieirs in their individual capacity. Each argumentonsidered
separately.

The Plaintiffs first argue that the continuous es@ntation rule should be applied to this causetdn "since a client's
cause of action does not accrue until the attodtiemt relationship is terminatedld. at 87.[HN8] Here, the Kansas
Supreme Court held that facts and circumstancesrdete which theory will be applied to a legal nralggice cause of
action. Morrison v. Watkins, 20 Kan. App. 2d 411, 417, #92d 140 (1995)rev. denied257 Kan. 1092 (1995)
provides well-reasoned insight into the policy supipg the continuous relationship rule whereadg] 1§ consistent
with the purpose of the statute of limitations whis to prevent stall claims and enable the defenta preserve
evidence."ld. at 417 Peyton v. Chase County Nat. Bank, 124 Kan. 763,R26295 (1928)held that "the statute of
limitations does not begin to run until there amebeing a person capable of suing and a differerdgn capable of
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being sued." The Kansas Supreme Court recognizeddlty of tolling the statute of limitations whea person
representing an estate, who is partaking in misgondvould raise a cause of action in the matter262 P. at 597.

In the present case, the Plaintiffs allege thanBltraveled to Kansas to "provide advice and selinin post mortem
estate planning for Dolores. Darnell and the finmovided services, in a continuous representatitstamDolores, until
April 28, 1999. The Plaintiffs filed this cause adtion April 1, 2001, with the two-year statuteliafitations provided
by Kansas statute 60-513. The Plaintiffs furthgypsut that the statute of limitations does not thés cause of action
because John Biscanin was not named as a sucoessarvator for Dolores until August 8, 2000 andstiee of the
1990 Trust and 1996 Sub-Trust until September D002 Biscanin was the person capable of suing dralbef
Dolores because the Plaintiffs allege the courbappd conservator, John Taylor, was assistinglteendants with
the gifting misconduct. Therefore, under this argain Biscanin could have filed this cause of actionbehalf of
Dolores at any time prior to August 8, 2002. Agtteir individual capacities, the heirs rely on tligscovery rule, in that
they did not discover Darnell and the firms actiamgil June 1999, when they received discovery angas case
number 98-C-8568. Defendants claim that paragrdpbf2he complaint alleges that the Plaintiff digeed Darnell's
services in "approximately March 1999," causings thause of action to be barred by the statute roitdtions.
However, Plaintiffs have properly pled "concealmiesft Darnell's involvement with the post mortemagstplanning
activities through "at least" April 1999, as revashkhrough the discovery documents in the Kansas. daefendants
argue that this cause of action should be dismissetleated as a judgment on the pleadings bedhiseause of
action is barred by the statute of limitations unalé four Kansas statute of limitation rules. liing Pancake House,
the Defendants argue that the damage, occurrendaliscovery rules all apply to March 1999 undeichtihe statute
of limitations would bar this cause of action. Defants have not, however, argued the continuougseptation rule
and claimed that the Plaintiffs acknowledged thieraey/client relationship ended in March 1999. Drefendants do
not provide a specific citation as to where tharfifés make this acknowledgment.

As such, this Court accepts the Plaintiffs argumarnterPeytonfor the co-administrator in his representativeacay
and the discovery rule for the heirs as individubbt the statute of limitations does not bar ttdsse of action. The
Defendants' Motion to Dismiss and Judgment on thadihgs idenied.

Standing

Defendants argue Counts |, Il, and 11l should endssed undeRule 12(b)(6)or lack of standing, "simply out of an
abundance of caution.”

As to Count | (negligence), the Defendants argag ¢imly those persons "in privity" with an attornegs standing or
“"the right to bring a malpractice action." Defentdaarguments focus primarily on Florida precedbsgided on privity
within the context of wills and testamentary inteBpecifically, the Defendants argue a lack of ditagp "the Plaintiffs,
and especially their heirs" can allege that Darnedte a "mistake" in a will. The Defendants' redmn a "mistake”
requirement is misplaced. The Plaintiféirs rely onPizel v. Zuspann, 247 Kan. 54, 795 P.2d 42 (1980gstablish
"beyond-privity" test factors to support standing a cause of action involving an attorney and theended
beneficiaries of a trust. Plaintiff heirs correctyate that [HN9] the Kansas Supreme Court has segha duty of "due
care" on an attorney performing services for antlieo an intended beneficiary of the servicesa asatter of public
policy. Id. at 66.ThePizel court held that intended beneficiaries were ngéarbarred by contractual privity and could
sue an attorney for legal malpractice under thiy déidue care. The Plaintiff heirs in the casbat were the intended
beneficiaries of the Dolores Trust and estate @ad, as such, have standing to pursue the Calat.

As to Count Il (breach of fiduciary duty) and Couiit (constructive fraud), the Plaintiffs correctiemind the

Defendants that it is only John P. Biscanin wheuig under these claims. The Plaintiffs correotly on Matter of

Murdock, 220 Kan. 459, 467, 553 P.2d 876 (19§ )providing Biscanin, as the co-administratostea of the 1990
Trust, 1996 Trust, and 1996 Sub-Trust, with thénauty to "assert a claim on behalf of the trusBiscanin, therefore,
has the authority and standing to claim negligefmeach of fiduciary duty, and constructive fraadjainst the
defendants on behalf of the Dolores estate antstriike defendants' Motion to Dismiss Counts laiid 111 for lack of

standing is denied.

Rule 12(b)(6): Failureto Statea Claim

Defendants request Counts | (negligence), Il (dveafcfiduciary duty), 11l (constructive fraud), an¥(interference
with expected inheritance) be dismissed for faiboretate a claim undé&ule 12(b)(6) The Court has previously found
the Plaintiffs, as heirs and the co-administratostee, have sufficient standing to pursue thedci&ims. Here,
Defendants argue the Plaintiffs "have failed taagléacts necessary to maintain such causes ohactibhe Court will
review each claim individually.

Negligence: Heirs

The Defendants and Darnell claim to have no dutthéoheir Plaintiffs. This issue was resolved by determination
that the heirs have standing to sue under the lokgaonity test. The Plaintiff heirs claim that Dalhbreached his duty
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to them as the intended beneficiaries of the Dslqaur-over will and estate plan by not settinglaghe inter vivos
gift from the Dolores 1990 Trust to her three cléld This gift transfer was adverse to the Pldmts heirs of Michael
O'Keefe. Darnell consulted, counseled, and recordertractions to Anthony D. and Patricia O'Keefe askveo the
heir's interests and in conflict with Dolores' éstand gifting plans. The Plaintiffs allege thaggb actions proximately
caused the Michael | Estate to suffer a $ 7.5 bhillestate tax, the estate to which the Plaintifsenheirs. Defendants
reiterate that neither Darnell nor the firm owedudy to the heirs and that the proper defendarisldibe Anthony D.
O'Keefe, Michael O'Keefe estate, and John Tayloipi2s' "authorized agents."

The heirs have presented the necessary factsabliskta claim for negligence and, therefore, tiedeDdants' Motion
to Dismiss the negligence claim undule 12(b)(6)s denied.

Breach of Fiduciary Duty

The Defendants argue that neither Darnell nor itme éwed a fiduciary duty to the Plaintiffs. In yelg onVignes v.
Weiskopf, 42 So. 2d 84 (Fla. 199®)e Defendants claim that an attorney is undeduty to determine a testator's
capacity. However, the capacity of Dolores O'Kasfeot the issue on this claim. Instead, John Bcdiin is suing on
behalf of the Dolores 1990 Trust, 1996 Trust, a@86LSub-Trust alleging that Darnell, as the attprioe Dolores, had
a duty "to act with the utmost honesty, impartjgligjood faith and fair dealing." He further allegihat Darnell
breached this duty when he acted in self intereSimisappropriating” Dolores' assets in establighime gift transfer,
and such, caused damage to Dolores' estate.

In reliance orDenison State Bank v. Madeira, 230 Kan. 684, 6408 R235, 230 Kan. 815 (Kan. 198#)e Defendants
also argue that the Plaintiffs fail to meet therfidence" element, "manifest in all [breach of fitary relationship]
decisions." While the Defendants do not make amgifip references tdenison,this Court will clarify the standard by
which a breach of fiduciary duty is establishede Drenisonfacts are not similar to the case at bar. [HN16jvever,
the Kansas Supreme Court held that "while no peedifinition may be given . . . there are certaioald general
principles which should be considered."” The Kar&agreme Court uses "[a] position of peculiar caatfice placed by
one individual in another" as a "general principte” be considered in determining the existence didaciary
relationship. The Defendants claim the Plaintiffaynronly claim a confidence in Anthony D. O'Keefe Taylor,
Dolores' first conservator. Plaintiff, Biscanin aeg that he can claim this "confidence" to Darasllan agent for
Dolores' This Court agrees. [HN11] A confidenceoise broad general principle that may be used tabksh a
fiduciary relationship. This is not an "element'cassary to prove a breach. Darnell had a fiduailaty to Dolores
O'Keefe under the attorney/client relationship. fEf@re, the Plaintiff Biscanin, as co-administratifrthe Dolores
estate and Trusts, has pled the facts necessaypfmort a breach of this fiduciary duty. The Defemd' Motion to
Dismiss the breach of fiduciary duty claim un&ere 12(b)(6)s denied.

Constructive Fraud

The Defendants argue that the plaintiffs claimaimify flawed because of a lack of "reliance" dsecessary element
to a 'Constructive Fraud' claim citiiRpbson v. LeedfRobson Link v. Leedy Wheelef)s4 Fla. 596, 18 So. 2d 523
(Fla. 1944) This case, however, is not on point (case cetitere misrepresentation in a contract for secujites
binding because Kansas substantive law is appécathough not cited by either party, [HN12] thansas Supreme
Court held inMoore v. State Bank of Burden, 240 Kan. 382, 728 R205 (1986) that constructive fraud is "a breach
of legal or equitable duty which, irrespective obnal guilt, declares fraudulent because of its ¢y to deceive
others or violate a confidence, and neither aalistionesty nor purpose nor intent to deceive i®ssary." Although
Plaintiff Biscanin alleges intentional acts by Daltrand the Defendants, the complaint presentdcserft "facts" that
Darnell's "breach of legal or equitable duty" teshddlegedly "to deceive" the heirs through AnthdhyO'Keefe and
"violate a confidence" of the Dolores Trusts angiesplan. The Plaintiffs have sufficiently pledt&necessary to state
a claim and, as such, the Defendants' Motion tonidis the constructive fraud claim undRule 12(b)(6)s denied.

I nterference with Expected I nheritance

The Defendants argue that neither Florida nor Kadaav recognizes the tort claim of interferencehwétxpected
inheritance. The Defendants also present the anguthat "the only way under Kansas law for the mits to claim
inheritance interference is to contest the devise[and] to seek relief in probate court." Pldfatcounter, however,
that Kansas will "recognize" the tort of interfecenwith expected inheritance in a related civilt,s8amantha G.
O'Keefe v. Robert L. Grover, et dlCase No. 00-CV-03456 on these specific factske Phaintiffs established the
elements for interference with an expected inhecitaas found ifRestatement (Second) of Torts, § 7afhBDewitt v.
Duce, 408 So. 2d 216, 218 (Fla. 198Ihe Defendants argue thdaxwell v. Southwest National Bank, 593 F. Supp.
250, 253 (D. Kan. 1984pars this claim. This case does not supportcitigention. InMaxwell, the heirs contested the
adequacy of a will. The Plaintiffs here argue thieiference by Darnell and the Defendants in angadi gift transfer
that caused the heirs "a loss of their inheritdnthe Plaintiffs have sufficiently pled facts nesary to state a claim,
and as such, the Defendants' Motion to Dismissriteeference with expected inheritance claim urilele 12(b)(6)s
denied.
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Punitive Damages and the Erie Doctrine

Defendants request the Court to dismiss or sthikgounitive damages claims in Count Il and Ill. Defendants claim
that punitive damages cannot be pled in this adi®it would conflict with the Erie Doctrine. [HNLLBlowever, In
Cohen v. Office Deppthe Eleventh Circuit Court of Appeals held thatdusd-lorida Statute § 768.72onflicted with
Federal Rule of Civil Procedure 8(a)(3he rule would apply with respect to setting diaims for punitive damages in
a pleading. The requirements for pleading as dafew inFlorida Statute § 768.7are therefore, not applicable in
federal diversity cased.84 F.3d 1292, 1299This specific holding irfCohenhas not been reversed. Therefore, the
Defendants' Motion to dismiss or strike the pusitlamages claims éenied.

Individual Attorney Liability (Vicarious Liability and Negligent Failureto Train and Supervise.

Finally, the Defendants request the Court to dismisstrike Count V (vicarious liability) and VIdgligent failure to
train and supervise) arguing that the Plaintiffsséehano legal basis upon which to sue the Defendéotrneys

individually. On this argument, the Motion to Swilsdeniedsince it is not of a "redundant, immaterial, intpemt, or

scandalous matter" nor will the claim "cause prgjedo one of the parties" since the allegationdaee a "possible
relation to the controversy."

As to the Defendants' Motion to Dismiss, the Pl#ftclaim that "discovery is necessary to detemnivhether this
professional association of lawyers was properiynd and whether all applicable corporate forneditare actually
observed." The Defendants, however, counter tleaPthintiffs cannot sue the individual attorneywsithe individual
attorneys are not involved in the partnership. Dieéendants argue that they can only be sued in toeporate status
as a professional association unééorida Statute 8 621.01The Defendants, for the purpose of this motiomjl "
concede that it is, indeed, a partnership . . professional associations." This Court agrees.Altih the Plaintiffs
correctly state that "the corporate construct doet automatically shield the attorneys from indiadl liability,"
[HN14] Florida Statute 8§ 621.0provides that an attorney, as a "officer, agergminer, manager, or employee of a
corporation or limited liability company . . . shhk personally liable and accountable only forligegt or wrongful
acts or misconduct committed by that person, oarty person under that person's direct supervisioncantrol." The
Plaintiffs have pled misconduct only on the parbDafrnell and "at least David Davis." No other at&y is specifically
named. The Defendants do not argue that the Hfaifdiled to state a claim for the facts supp@t@ount V (vicarious
liability PP 55-59), and Count VI (negligent faikuto train and supervise PP 60-64).

It is ORDERED that the Motion to Dismiss (Docket No. 23), tenied, in part, andgranted in part, in that the
individual attorney defendants, David P. PerssoavilK P. Smith, Barbara B. Levin, Barry R. Lewis,, Robert G.
Turffs, Lawrence M. Hankin, and Andrew H. Coherg dismissed with prejudice from this cause of acaod the
defendantshall haveten days from this date to answer the complainttiermore, the Plaintiffs' Request for Judicial
Notice (Docket No. 31) idenied.

DONE AND ORDERED in Chambers, in Tampa, Florida, thidth day of February, 2002.

ELIZABETH A. KOVACHEVICH
United States District Judge



