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Appeal from Superior Court of the City of Denver.

OPINION

[*104] [**792] BECK, C.J. The questions preset by the demurrer to the cross-complaint ar®dlthe averments

of the cross-complaint bring the defendant's casiginthe twelfth section of the statute of limitats? 2. Do the facts
and circumstances set forth in the cross-comptainstitute a cause of action -- that is, do th&g the case out of the
statute of frauds, so as to permit parol proofhefverbal agreement alleged to have been entaietynand between
Charles Bohm and his mother, Magdalena Bohm, dinieeof the execution of the deed to the said @sd8ohm?

The first ground of demurrer is that the case preeskby the cross-complaint is barred by the stadfitimitations. The
twelfth section of this statute is as follows:

[HN1] "Bills for relief on the ground of fraud shae filed within three years after the discoveby, the aggrieved
party, of the facts constituting such fraud, antlafterwards." Gen. Stats. sec. 2174.

It is alleged in the demurrer that it appears kg dtoss-complaint that [***7] the failure to exdetthe declaration of
trust occurred, if at all, and was known to thel(B] defendant, more than three years prior tditimg of her cross-
complaint.

This proposition implies that the failure to exexthe declaration of trust was equivalent to nofiicem the time of the
execution of the deed, of a fraudulent intent toydde existence of the trust.

When we consider the close family relationshiphef parties -- that of mother and son, -- and thaiait confidence
which the mother says she reposed in the good déitier son, we can readily understand why the rfahere of the
son to put the verbal contract into writing miglot,rfor a long time, excite the suspicion of thetineo that he intended
to defraud her out of her property.

The defendant alleges positively that she did mtaver the fraud upon which she seeks relief| within three years
of the filing of her said cross-complaint, and thikegation, in our judgment, [**793] stands upieached.

Had the original transaction taken place betweesqms not occupying fiduciary relations to eacheatlthe delay in
seeking relief would afford strong grounds for hiogd[***8] that the action was barred (s€&#pe v. Smith, 5 Colo.
146); but such is not the case here presented. Tlemdbknt alleges that she was a widow, inexperientdaisiness
matters, and that she always looked to and relpeoh Uner son, as one in whom she had a right tacanldl repose the
utmost confidence and trust to aid her in such emsitthat the said plaintiff, Mary Bohm, was thdenaf her said son,
and that the relations existing between herselftaadaid parties were such as to quiet all susmpscof an intent on the
part of either of them to defraud her of her rightthe said premises.

If these allegations be true, and for the purpdseesiing the sufficiency of the cross-complaing themurrer admits
them to be true, there seems to be nothing unrabt®im the proposition that the defendant mighsomably rest in
fancied security for five or six years after [*]06naking the contract described in the stateménh® case, before
discovering the fraudulent scheme which she chatgesit, that her son designed to cheat her otitenfproperty; she
alleges that she did not discover such frauduletani until within three years of the filing [***9]of the amended
cross-complaint. Under the peculiar circumstantated, we are of opinion that the case comes witiémprovisions of
the twelfth section of the statute of limitatioasd is, therefore, not barred.

The next question is, whether the averments ottbes-complaint are sufficient to take the caseoduhe statute of
frauds,and to permit the verbal agreement set up to begorby parol evidence.

Section 6 of our statute of frauds provides theifN2] "no estate of interest in lands, other thaasés for a term not
exceeding one year, nor any trust or power overoocerning lands, or in any manner relating thershall hereafter
be created, granted, assigned, surrendered orrééclanless by act or operation of law, or by deedonveyance in
writing subscribed by the party creating, grantiagsigning, surrendering or declaring the sambydris lawful agent,
thereunto authorized by writing."

It is generally conceded that [HN3] the statute§rauds of the several states have not essentiiinged the rules
established by the English statute of 29 Carcll3, and that the same evidence is necessaryablieh a trust under
the former as under [***10] the latter. 1 Perny ®rusts, secs. 78, 263.

The first apparent difficulty presented by the casdar is that the alleged trust is not in writieg required by the
statute. The grantee, it is said, promised tahpeitverbal agreement in writing, and, had he coadplvith the promise,
the statute would have been satisfied and thesighthe grantor secured. But he failed and refuaéter persuading
the grantor to execute to him a conveyance ofeketb put the terms and conditions of the vergedement in writing.

[*107] If, then, the circumstances set forth et [**794] cross-bill are not sufficient to takle case out of the
operation of the statute, the demurrer was properiyained.
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The general rule is that [HN4] "a promise by angea to hold the land for the grantor, or to re@ynit to him, is in
effect a declaration of trust, and directly witlilre mischief which the statute of frauds was inezhtb prevent. It
cannot be taken out of the statute by calling #fesal to fulfill it a fraud. Such a refusal istreofraud, unless the trust
exists, and this is the very thing which the stafotovides shall not be proved by parol." 2 Le§t*11] Cases in
Equity, part 1, p. 978Johnson v. La Motté§ Rich. Eq. 347; Browne on Statute of Frauds, 446.

Some authorities go a step further, and hold thatrhere circumstance that a confidence has bedatedois not
sufficient to exclude the operation of the stattite, object of the legislature in requiring a writito be signed by the
party to be charged being to establish a rule whitbugh operating hardly in some instances, wauldhe long run
conduce to certainty and prevent frauds. 2 Leade€in Eq. p. 1013.

But cases occur which are recognized as exceptintie general rules, and which are regarded asaring within
the operation of the statute. The elements usulidiynguishing such cases from other cases auml fraccident and
mistake. [HN5] In the absence of these elemdmsgtantor in an absolute conveyance is prohiliitethe statute of
frauds from setting up and proving a parol agredpnbat the grantee was to hold the land in trashfs benefit.

[HN6] In order to exclude the operation of thetgt@ on the ground of fraud, where an oral agre¢iisealleged as a
foundation of the trust, the authorities hold titamust appear that [***12] the promise was usexdaameans of
imposition or deceit, and if the case, taken ashaley is one of fraud, the promise may be receineglidence as one
of [*108] the steps by which the fraud was acchshed. 2 Lead. Cases in Eq. pp. 1013-10R&sdall's
Administrators v. Rasdall, 9 Wis. 384

[HN7] A verbal promise not based upon written evide, to hold land in trust for the benefit of grantor, is within
the letter of the statute, and cannot be enfor€galrts of equity do not enforce mere verbal presisoncerning land.
It is accordingly held that [HN8] a verbal promisehold the title to land for a certain specifipatpose, as to convey
it to a designated individual, or to reconvey itlie grantor, is not enforcible, unless the tratisady means of which
the ownership is obtained is fraudulent, in whieles equity will regard the person holding the propas charged with
a constructive trust, and will compel him to fulfil by conveying according to his engagement. otnPEq. Jur. secs.
1055, 1056.

The settled doctrine is that the statute of fradmiss not apply to such a case, since the trustsanist of the fraud, and
is consequently excepted from [***13] the operatuf the statute. Id. note 1, and cases cited.

The same rule applies [HN9] where a person oceupgifiduciary relation to the owner of real estatees advantage
of the confidence reposed in him by virtue of stelation to acquire an absolute conveyance [**7#@%reof, without
consideration, through a verbal agreement, whiclptoenises to reduce to writing; as, for examplat tthe land
conveyed to him is to be held in trust for somatiemte purpose. A refusal, under such circumstanto reduce the
verbal agreement to writing, or to reconvey thellémthe real owner, is such an abuse of confidesd® vest a court
of equity with jurisdiction to inquire thoroughlynto the entire transaction, and to set aside thevey@nce, or
administer other proper relief. In 2 Pomeroy's Hgy. p. 479, the doctrine is thus stated: [HNMhenever two
persons stand in such a relation that, while ittiooles, confidence is necessarily reposed by ome,tlee influence
which naturally grows out of that [*109] confidemnis possessed by the other, and this confidenabused, or the
influence is exerted to obtain an advantage atettpense of the confiding party, [***14] the pemsso availing
himself of his position will not be permitted tota@ the advantagelthough the transaction could not have been
impeached, if no such confidential relation hadsted."

No illustration of the above rule can be stronglean where an imposition has been practiced upenpanty by the
other, through confidence generated by the clesedi kindred -- as that of parent and child.Thia relation in which
the most implicit confidence is usually reposedhia good faith of each other, and, by reason afititimate relation
and confidence, the precautions which would usuadlybserved in other cases are often omittedngjiopportunities
for the practice of imposition which would not béherwise obtained. When children are of tenderrsjear
inexperienced in matters of business, they maybg imposed upon by their parents. Again, whemp#rents become
aged, or in dependent circumstances, the situatiaihe parties becomes reversed, and the like iitiposmay be
practiced, and advantage taken of them, by théurem.

Applying the principles and rules above announaethé case before us, as the same is stated igrdabe-complaint
[***15] of the defendant, Magdalena Bohm, it woutdnstitute the late Charles Bohm a trusteemaleficio,of the
tract of land conveyed to him by his mother; fothié facts stated be true, he took advantage ohbtber's confidence
to obtain the title from her without consideratitay, promises to remove the incumbrances, and theeconvey to her
an undivided third of the premises.

A title obtained under such circumstances, andhigyviolation of confidence inspired by a fiduciastation of the
character here alleged, ought not, according taules of equity and good conscience, to standthmut[*110] party
obtaining such an inequitable advantage, or they paking and holding under such party, with knadge, or without
consideration, should be decreed to hold it intfraxscording to the verbal agreemtn under whieteis obtained.
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Upon this theory the plaintiff, Mary Bohm, occupid® same position previously occupied by her hodpas to the
land conveyed to her, if, as alleged, she took sutveyance with knowledge of the circumstancesumedich the
title was obtained from the defendant.

[**796] The case is one of peculiar hardshippessented [***16] to us. Not only was a conveyaiod land obtained
by a son from his mother without consideration, rufize strength of fair promises made by him, anonughich the

mother relied, but the cross-complaint sets up ttiiatland embraced all the means which the magibesessed. This
fact alone, in view of the existing relations, ié&rly proven, would render the conveyance onaite funconscionable,
and would justify the interference of a court olitg to compel the party obtaining such advantamelo justice.

Story's Eq. Jur. sec. 3@&nd note 1; 2 Pom. Eq. Jur. secs. 956-888hberger v. Stiffler, 21 Md. 33&omstock v.

Comstock57 Bar. 453

The verbal agreement, as stated by the mother.aappe have been fair and reasonable, and hadotheh®wn his
good faith by reducing it to writing, as he prondige do, the mother may have been afforded a fiwelil out of the
unincumbered one-third portion of the premisesputr of the money arising from sales of her interebhe refusal,
however, of the son and of the plaintiff, to eitlpert the contract in writing, reconvey to the defemt, or account for
the proceeds of sales, would appear to place ti&q} defendant in a much worse financial conditithan that from
which the son proposed to rescue her.

We deem this a case in which it becomes the duthefourt to inquire into the facts, investigdie tvhole [*111]

transaction, and if it appear that, by imposingrufite confidence so confided in him, the son subegén obtaining
the title to his mother's property without consatem paid therefor, a decree for proper reliefuttidoe entered, if the
same can be done consistent with the rules andiplés of law and equity, under the change of eitstances and
lapse of time.

The foregoing views are based upon the allegatidrise cross-complaint, and the law arising theredve are aware
that it is easier to state a cause of action tbgoréve the same. In cases of this character,eMier cause of action
would be barred by the statute of frauds but fasitegple considerations arising out of the circumsés alleged, which
permit a resort to parol evidence to establishréta contract, or the means by which the conveyarasobtained, the
rule is that the evidence must be strong and umeqal, and must clearly establish the trust allegéfhitesett[***18]

v. Kershaw, 4 Colo. 423roll v. Carter, 15 W. Va. 56 Nelson v. Warrell, 20 lowa, 469

In the present case, if the defendant's allegato@sot sustained, but it should appear thatrtresaction was just and
fair, and that no undue or fraudulent advantage taken of the defendant, as alleged, the casemnmieesby the cross-
complaint must fail. But if the facts alleged imetcross complaint are sustained by sufficient ende, then the
conveyance made by the defendant must either kesiks or the plaintiff decreed to hold the propex trustee for the
said Magdalena Bohm. In the latter case, alsor¢heisite relief must be decreed as to the moealized by the

plaintiff from sales of portions of said land, ifyasuch were [**797] made, since they pertaimmol constitute part of
the same transaction.

Judgment reversed and cause remanded for furtbheeg@dings.

Reversed.



